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Konduckanusa umymecrsa B coorBercTBuu ¢ 4. 1 c¢r. 104.1 YK P® 3akmiouaercs B mpu-
HYIUTEJIHLHOM OEe3BO3ME3/IHOM U3bATUU U OOpalieHnun B COOCTBEHHOCTH I'OCYapCTBa Ha OC-
HOBAHUU OOBHHUTEILHOI'O MPUTOBOPA UMYIIECTBA, MOJYYEHHOTO B PE3YJILTATE COBEPIICHUS
KOH(MDUCKAIMOHHBIX TMPeCTYIUIeHnH (3/1ech 1 Jasee 10 KOHPUCKATNOHHBIMHI TTPECTYIeHHsI-
MW TIOHUMAIOTCS MepednceHHble B . «ay 4. 1 ¢T. 104.1 YK nesgHus, B ¢BA3U ¢ COBEPITEHN-
eM KOTOPBIX CYJI UMeeT MPaBO MPUMEHHTDb TaKylo MepPY YTrOJOBHO-IIPABOBOIO XapaKTepa KakK
KOH(MUCKAIHST HMYIIECTBA. ) WU SIBJISIONEroCs HPeJIMETOM KOHTPabaH Ibl, U BCEX JIOXO/OB OT
HEro, a TakKe UMYIIECTBa, B KOTOPOEe YKA3aHHOE MPECTYITHO HAXKUTOE UMYTIECTBO OBLIO IIpe-
BpAIIEHO WU TPeo0Pa30BaHo, JUOO UMYIIECTBA, UCIIOIB3YEMOTr0 I TPeHA3HAYECHHOTO JITs
dbUHAHCHPOBAHUS TEPPOPU3MA, OPraHU30BAHHON I'PYIIIIBI, HE3AKOHHOTO BOOPYKEHHOTO (HhOp-
MHPOBAHHSA WU IIPECTYIHOTO COOOIIECTBA, a TaKzKe Opyauii, 000pyIOBaHUs M UHBIX CPEJICTB
COBEPIIEHUS IPECTYILIEHUS, IPUHA/IJIEZKAIIUX ODBUHAEMOMY.

HemastoBazkHbIM TIPECTAB/ILAETCH PABIIO, 3aKperiénnoe B m. «a» 4. 1 c¢r. 104.1, ycra-
HAB/IMBAIOIIEE, YTO UMYIIECTBO W JIOXOJBI OT HETO, TOJJIeZKAIe BO3BPAIIEHUIO 3aKOHHOMY
BJIAJIEJIBILY, HE MOI'YT ObITh KOH(HUCKOBAHBI, T.e. 0OpalleHbl B COOCTBEHHOCTH I'OCYIApPCTBA.
B nmanHOM ciydae pedb HAET JIUMIb 00 U3BATHH TOCYJAPCTBOM ONPEIEJTEHHOTO MPECTYITHO
HaKUTOI'0 UMYIIECTBA JIJIS OCE/YIONEr0 BO3MEIIEHUs BPe/ia 3aKOHHOMY BJI&JIeJIbILY.

Muorue uccenoBare/in 00paIiaioT BHUMaHUE HA CYIECTBEHHBIE OTJIMYNS KOH(MDUCKAIUN
UMYIIECTBA KaK UHOI MepBI yIOJIOBHO-IIPABOBOI'O XapaKTepa OT paHee CyNecTBOBABIIEH KOH-
dbuckanuu Kax yroJoBHOTO Hakasanus|2; 5; 9.

Konduckanus nMmyiecrsa UCK/IIOYEHA U3 IEPEUHS YIOJIOBHBIX HAKA3AHUIT, IIPUBEIEHHOIO
B ¢T. 44 YK, ona He comep:xkutcsa B caHKnuax HopM OcoOeHHOH 4acTu.

Konduckanum nopjiexut He BCE MMYNIECTBO BUHOBHOTO JIUIA, a TOJBKO HMYIIECTBO H
JIOXOJIBI OT HEro, JTUOO MOJIYYeHHBIE B Pe3y/IbTaTe COBepIlIeHus KOH(MPUCKAIMOHHBIX PeCcTyII-
JIEHHH, JTUO0 UCIOJIb3yeMble WIN MpeTHas3sHavdeHHble I (pUHAHCHPOBAHUSA YKAa3aHHON B 3a-
KOHE IIPECTYITHON JIedTe/IbHOCTH, JINOO BBICTYHAIONINE B KaUecTBe Opy/1uii, 000py10BaHus UIn
HHBIX CPEJICTB CoBepInenus npecrymienns (d. 1 cr. 104.1).

UmytecTBo, mepejianHoe BUHOBHBIM JPYTOMY JIHIYY (OpTaHU3AINK), TaK:Ke IOITeIKUT
KOH(DUCKAIMH, €CJIH MPUHSBIIEe UMYIIECTBO JIMIIO 3HAJIO WU JOJ2KHO OBLIO 3HATH, YTO OHO
IOJIYUEHO B Pe3yJIbTaTe MpecTyIHbIX feiicTBuii (v. 3 cr. 104.1).

Bosmorkna kouduckaiyd JIeHezKHOW CyMMbI B3aMEH UMYIIIECTBA, eC/IM KOH(pUCKAI onpe-
JIEJIEHHOTO TIpeJiMeTa Ha MOMEHT TPUHATHS CYJIOM PEIeHus] HeBO3MOYKHA BCJIEJICTBHE €ro
HCIOJIb30BAHMUsI, POIAZKH WK 10 uHOU npuvube (cr. 104.2).

[Ipu pemrenun Bompoca 0 KOH(DHUCKAIUN B HACTOSIIEE BpeMs IPHOPUTET OTTAETCI BO3Me-
IEHUIO BPeJa, HPUYMHEHHOTO 3aKOHHOMY BJIa/IEJIbILy, TO €CTh IIPU OTCYTCTBUU Y BUHOBHOI'O
HHOTO HMMYIIECTBA, Ha KOTOPOEe MOXKeT OBITh OOpalleHO B3bICKAHHE, KPOME IOJIIeXKAIIEero
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KOH(UCKAINY, U3 €r0 CTOMMOCTH BO3MEIAeTCs BPE, & OCTABIIAsICS YacTh OOpAIIaeTcs B
cobcrBeHHOCTD rocygapersa (4. 2 cr. 104.3).

W3 mepeuncieHHBIX OTIMYNiT KOHMUCKAIIMA KaK HHOI Mepbl yTOJJOBHO-IPABOBOTO XapaK-
Tepa OT HaKa3aHUs HeOOXOIMMO CJIeIyeT U OTJInYHe uX 1eseit. OpHako 3akoHogaTe b He 000-
3HAYMI B 1aBe 15.1 mesteit Konduckanmmm UMyIecTBa, 9To MemaeT (h)OPMUPOBAHUIO METOCT-
HOTO IIpeJicTaBjeHus 00 3Toi Mepe yroJIOBHO-IIPABOBOTO XxapakTepa. Ha jganubiii HejocTaTok
3aKOHO/IATE/ILHO KOHCTPYKIIMH HOPM O KOH(UCKAIUHE UMYIIECTBA yKA3bIBAIOT MHOTHE aB-
Topsi|6; 7; 8; 12].

BouibninncTBo ucciieioBaTesieil BblJe/iseT Takylo 1e/ib KOH(pUCKAIUU UMYIIECTBA Kak
npe/IylpezKieHie COBePIeHrs HOBBIX Ipectyiienuii. [Ipu 3Tom nmeercs B By peaju3alius
4aCTHOI NpeBeHnun, TaK KakK BUHOBHBIN JIMIIACTCA PE3YJIbTATOB CBOEil IPeCTYIIHON jledTesb-
HOCTU B BH/IEe NIPECTYITHO HAXKUTOT'O UMYIIECTBA U JOXOJOB OT Hero, a TaKKe OpPY/Jnil U UHBIX
CPeJICTB COBEPIeHHs TTPeCTYILIeHns. 1eM caMbIM NpUMeHeHne K BUHOBHOMY KOHMUCKAIIUU
UMYTIECTBA JI€TaeT OECCMBICTIEHHBIM COBEPIIEHIEe UM TPECTYILICHUH B TaTbHeiTeM.

Konduckanusa npecseayer nejib BOCCTAHOBICHUS HAPYIIEHHOTO TTOJIOXKEHUA, CYIIECTBO-
BaBITIETO 710 COBEPINEHNs NPECTYIIeHNS. DTa 1eJIb JOCTHTAeTC TYTEM U3bATHS Y BHHOBHOTO
JIUTIA HE3aKOHHO MPUOOPETEHHOTO W HE3aKOHHO UCIOJb3YEeMOT0 MMYIIECTBA, a TaKzKe depes
BO3BpAT NPECTYIHO HAXKUTOIO MMYIIECTBA U JIOXOJA0B OT HErO 3aKOHHOMY BJIQJEJIbILy WJIN
(Ipu OTCYTCTBHH TAKOBOTO) TOCYIAPCTBY.

Konduckanus mmyiecTBa Npu3BaHa JUIIHTH COBPEMEHHYIO OPTaHU30BAHHYIO U TEPPO-
PUCTUYIECKYIO TPECTYIHOCTD €€ MaTepHaJIbHOM OTIOPHI MTYTEM YCTPAaHEHUS, BO-IIEPBBIX, HCTOY-
HUKA (DUHAHCUPOBAHUS JIAHHBIX ITPECTYILJIEHUIT, BO-BTOPBIX, I0X0/10B OT Heé. Takum odpa3om,
3HAYMMOCTb KOH(DUCKAIMH MPOSB/ISAETCH B TOM, YTO €€ NPUMEHEHUE MO3BOJJIUT «YCTPAHUTD
SKOHOMUYECKYIO OCHOBY COBPEMEHHOM MpecTynHOCTH, TpUobpeTaloleil Bcé DoJjiee OpraHn30-
BAHHBIN, arpecCUBHO-TEPPOPUCTHIECKH, KOPBICTHBI ¥ KOPPYIIHOHHBIH XapakTep» |10, C.
110].

B coBpeMeHHBIX HCCJIEIOBAHUAX, TOCBATIEHHBIX KOH(MUCKAINNA UMYIIECTBA, OOJIHITIOE BHU-
MaHue yjie/seTcsl BhIABIEHNI0 HeJOCTATKOB YTOJTOBHO-IIPABOBBIX HOPM, 04€PYUBAIOIINX JTaH-
HBI{I TPABOBOI MHCTHUTYT, U3YUEHUIO TPOOIeM TpUMeHeHnsT KOH(MDUCKAIINY Ha MPAaKTHKE.

Kputuke, B nepByio odepeb, MOABEPracTcsd NepeyeHb IPeCTYIICHH, COIepKaIuics B
n. «a» 4. 1 ct. 104.1 YK. He npejicraBisieTcss BO3MOXKHBIM ONPEIEIUTh ICHbIE KPUTEPUH,
MO3BOJIMBINNE 33aKOHOATE/I0 BKJIIOYATH B JAHHBIM IepedeHb Te WJIM WHBbIE MPeCTYIJIeHus.
B 1esioMm ke, mepeueHb KOH(PUCKAIMOHHBIX MPECTYILIEHUH MTpeIcTaBaseTcs «OecCuCTEMHBIM,
He JIOTHYHBIM M He OTBEYAIOIINM 3aa4aM U TPeOOBAHUSAM IPUHITUIIOB YIOJIOBHOTO mpaBay [4,
C. 278|.

BozaukaeTr Bonmpoc 06 060CHOBAaHHOCTH BKJIIOUEHWS B MepevdeHb KOH(DUCKAITMOHHBIX TIpe-
cryIieHui psajaa qesauii|4; 6]. «He Bce mpectyiienus, mpeaycMOTpeHHBIE TT. «a» 4. 1 ¢T. 104.1
YK PO, piiekyT HacTyIJIEHHE 1OC/IEJICTBUNA B BUJIE 1IOJIyYeHUs JeHer, HeHHOCTeH ujin UHOIO
umymectBay 11, C. 31|. KopbicTHbIl MOTHB 11 GOJIBITHHCTBA, TOCATATEIBCTB, YKA3AHHBIX
B . «<ay» 4. 1 cT. 104.1, He gaBageTcd KOHCTPYKTUBHBIM ITPU3HAKOM COCTaBa MPECTYTJIEHNS,
BBICTyIIas B KadecTBe KBaTHMMPUIUPYIONEro uin (paKyIbTaTUBHOTO HPU3HAKA, JHOO BOBCE
HAXOJIUTCS 38 PAMKaMU COCTaBa HPECTYILIeHUSI.

Hanporus, HeKOTOpbBIE MOCATATENLCTBA KOPBICTHON HAIPABJICHHOCTU HE YIIOMHHAIOTCSH
B IepevHe KOH(UCKAIMOHHBIX MPECTYILICHWH. Y MHOIUX HCC/ejoBaTeseil BHI3bIBACT HEJ0-
yMeHHe OTCYTCTBHe B JAaHHOM IlepedHe cTaTell, MpejaycMaTPUBAIONIUX OTBETCTBEHHOCTH 33
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IPECTYIUIEHHs] TIPOTUB COOCTBEHHOCTH, TJIABHBIM 00pazom xumienuil (cr. 158 — 164)[1; 4; 8;
11].

B nepeune kon(uCKaIMOHHBIX IIPECTYILJIEHUE OTCYTCTBYIOT HEKOTOPbBIE JIPYyTUe MPeCcTyIl-
JIGHHS, B PE3YyJIbTATEe COBEPIIEHUS KOTOPBIX BUHOBHOE JTUII0 MOYKET MOJIYUYUTD JOXOJ B KPYII-
HOM pa3Mepe WJIN MPUYNHUTH CePhe3HBIl UMYIIEeCTBeHHBI yiepd. DT0, B YACTHOCTH, TIpe-
CTYILJIEHUS, TPelyCMOTPeHHbIe cTaThamu 165, 171, 172, 178 VK.

Psi aBropos|3; 6; 11| Takxke BUIUT HEJOCTATOK MepeYHs, YCTAHOBIEHHOIO 1. «ay 9. 1
ct. 104.1 YK, B TOM, 9TO OH He COJIEPKUT cTaTell, TpeycMaTPUBAIONINX OTBETCTBEHHOCTD
3a Jlerajin3aiuio (OTMbIBAHEE) IPECTYIHBIX 10X0H0B (cr. 174 u 174.1).

Hepocrarku uncTuryTa KOH(MUCKAIMY UMYIIECTBA HE OIPAHUYMBAIOTCH OTCYTCTBHEM B
3aKOHE YKa3aHusd Ha IEIU JAHHOW Mepbl YTOJIOBHO-TIPABOBOTO XapaKTepa U HECOBEPIITEHCTBOM
nepevnsi KOH(pUCKAIIMOHHBIX npecTyTiennii. Bompocs! Bei3biBaeT HOpMa 1. «By» 4. 1 c1. 104.1,
HO3BOJIAIONIAs KOHMPUCKOBATH TaKyKe W 3aKOHHO MPHOOPEeTEHHOe UMYIIECTBO, HO HCIOTIb3Ye-
MOe B TPeCTYMHBIX TeasdX. CI0KHOCTD /Il TOHUMAHHUS BBISBIBAIOT TEPMUHBI «ITPEBPAIIEHBI»
1 «1peobpas3oBanbly, yrorpebisiembre B 11. «6» 4. 1 cr. 104.1[8, C. 64|. Kpuruke nogsepraercs
yunorpebaenue B 4. 3 ¢T. 104.1 coderanusa «3HAJO WJIH JOJKHO OBLIO 3HATHY», KOTOPOE CTa-
BHUT PEIIeHUs BOIPOCA O KOHMPUCKAIUN B 3aBUCUMOCTH OT CYOBEKTUBHOTO BOCIPUSATHS JIUII,
NPUHAMATOIIAX UMYIIECTBO, YTO TAKZKe MOPOKIAeT TPYIHOCTH TpaBonpumenenusi|4; 6|. 1H-
CTUTYT KOHMDUCKAIMHE HUMYIIECTBA HOCUT MEYKOTPACTeBOU XapaKTep, TOITOMY TPOOJIEeMHBIM
SIBJITETCS TaK:Ke BOMPOC O cooTHotrennn HopM 0 Kouduckarmu B YK PO u B VIIK PO.

B 1esiom, 3akoHo/1aTe/IbHAS MOJIE/Ib KOH(PUCKAIIMN UMY IIECTBA KAK MHOM MeEPbI YI'OJIOBHO-
NPaBOBOIO XapaKTepa HeJ0CTATOYHO pa3padoTaHa W He COOTBETCTBYET MOTPEOHOCTIM Tpa-
BOIPUMEHEHUS.
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Canosa 6jarogapHOCTHI

XoTeJIoCh OBl BBIPA3UTh KCKPEHHIOI 0J1ar0IapHOCTh MOEMY HayYHOMY pyKoBoauTe 10, CKpHUII-
yenko Hune FOpbeBHe, 3a mOMIepKKY U MOMOIIb B HOJATOTOBKE JAHHOW HAYYHON pabOTHI.



