Kongepenuyua «/lomonocos 2011»

Cexkiusa «HOpucnpynaeniis»

CooTHouieHne 0puaundecknx PUKNINil 1 IPAaBOBbIX aKCUOM
Havuna Eausasema Bacuavesha
Cmydenm
Axademus ynpasasenus npu Ilpesudenme Pecnybauru Beaapyco, Parxysvmem ynpassenus,
Mumnck, Beaapyco
E-mail: Lizzz777z2:@mail.ru

FOpunnyeckue GUKIUKT B ITPABOBBIE AaKCHOMBI IIPEJICTABISIOT o000 crienndudeckue pas-
HOBUTHOCTH TTPABUJ, BHIPAOOTAHHBIX B XOJIE JTUTEJBHOTO PA3BUTUS I0PUINIECKON TeOPUHN U
npaktuku. O61acTh ux npuMeHerus oomrupra. OHI UTPAIOT BAXKHYIO PETYIATHBHO-OPIaHU3Y IOTILY IO
poJib B cpepe mpaBOTBOPUYECTBA, MPABOIPUMEHEHNSI, CY1e0HOMH, TPOKYPOPCKO U CJIeCTBEH-
HOIT I TeThHOCTH, OKA3bIBAIOT BINSIHUE HA CTAHOBJIEHUE W PA3BUTHE MPABOCO3HAHUSI, YIIPO-
JeHne 3aKOHHOCTU. OTHAKO, HeCMOTPSI Ha 3TO, TPOOJIeMbI OIIpeieIeHus CYIITHOCTH U TPAPO/TBI
JIAHHBIX SIBJIEHUI B IPaBe, a TaKKe pa3TpaHuYeHs IOPUITIecKAX (PUKINN U MTPABBIX aKCHOM
OCTAIOTCS HEJOCTATOYHO MCCJICIOBAHHBIMY B HAYYHOI JinTeparype.

QuKIUS B ePeBOJIE € JATHIHU — BBIIYMKA, BHIMBICE], HEUTO PEAJbHO He CYIIeCTBYIOIIee,
MHAMOE, JoxkHOoe [4]. FOpumaeckast GUKIMsT — CPEICTBO IOPUINYECKOH TeXHUKH, MPH MOMO-
I KOTOPOTO OTHOCHTETHHO TMPOU3BOIBHO KOHCTPYUPYETCS 3aBEIOMO He CYIIECTBYIONIEe Mo-
JIOZKeHNe, TPU3HABAEMOe CYIIeCTBYIOMNM, 1 HA000POT, HOCAIIee KATeTOPUYIHBIN, HMIIEpATHB-
HBI{l, HEOTPOBEPXKUMBIN, (POPMATBHBIN XapaKTep, 3aKpelisgeMoe B 3aKOHONATEJbCTBE WU
COTJIAIIIEHUH CTOPOH, W UMeIoIIee 0co0oe MejieBoe Ha3HAUYEeHne B MeXaHU3Me MPABOBOTO Pery-
mupoBanusi. B cdepe nmpasa GuKIUs IPOTUBOCTONT HCTHHE, HO IPUHUMAETCS 38 UCTHHY |2, C.
354]. TunuaHbIME TpUMeEpaMU 0P IHIeCKUX (DUKIHI SIBISIOTCA YCHIHOBJIEHUE, SKCTEPPUTO-
PHAJTBHOCTH, TIOJIOKEHNUsI O TPU3HAHUH JTUIA 0E3BECTHO OTCYTCTBYIONINM W 00 OObSIBICHUN
Ipak/IaHIHA YMePIIHIM.

[IpaBoBas akcmoma — UjeadbHOE SBJIEHUE, MPEJCTABIAIONIee cOOOM MOT0KeHe, KOHIIeH-
TPUPOBAHHO BBIPAKAIOIIEE COMUATBHO-TIPABOBOM OTBIT, IPUHUMAEMOE KaK UCTHHA (aBCoToT-
Hasl WM OTHOCHTEJIbHAsI) B IEJNsIX YIPOIIEHUs] MPOIecca MPABOBOTO PETYIUPOBAHUS U Pe-
IMEeHNsT HAYTHBIX 381249, 00eCnednBaoIiee MpeeMCTBEHHOCT B IIpaBe U 0O0bEKTHBHDPYEMOE B
pasandabiX (HopMax B 3aBUCHMOCTH OT MX NMPWHAJJIEKHOCTH K OTpeIeJeHHBIM rpymmam |1,
c. 5-6]. FOpuanueckas HayKa OMUPAeTCs HA MPABOBBIE aKCHMOMBI KaK HA HCXOJHbIE, HPOBE-
pDeHHbIe KU3HBIO JTaHHbBIE.

[IpaBoBBbIE AKCHOMBI SABISAIOTCS KOHIIEHTPHPOBAHHBIM BBIDAZKEHNEM OOIIeCTBEHHOTO OIIhI-
Ta M COJEPZKAT ONPeeIEHHYIO OO YCIOBHOCTH, HEOOXOMUMYIO s IOPUINIECKON rapMo-
Huzanuu Jeiicrsuresbnoctu. Hapsiy ¢ apyrumu criocobamu popMain3ainun HOPMATUBHOIO
MaTepHua/ia aKCHOMBI BBICTYIAIOT HEOOXOINMBIMHI 3/IeMeHTaMu 3Toit oneparnuu. Hanbosee u3-
BECTHBIMH U3 HUX SIBJISIIOTCS CJIEIYIONINE: «HETb3sl ObITH CYy/Iheil B CBOEM COOCTBEHHOM JIEJIe» ]
«9TO He 3aIPeleH0, TO PAa3PeNIeH0s; «BCAKOe COMHEHIe TOJKYETCS B MOJIb3Y OOBUHIEMOTOY ;
«3aKOH 0OpATHOI CHIIBI He UMeeT» | T.1. |2, ¢. 352].

B nutepatype oTMedaeTcs, 9TO B psje cIydaeB 3HAUEHNE MPABOBBIX aKCHOM TpHoOpeTa-
10T TPABOBBIE Mpe3yMIIuu U opuaudeckue dbuknun [1, ¢. 10]. A Takke TO, 4TO MPABOBbIE
AKCHOMBI MOT'YT OOBEKTUBUPOBATHCS B IOPUINICCKUX (DUKIUSIX, BBICTYHATH (DyHKIUEH 110~
craeganx. VHBIME cjiOBaMU, MPU ONPEIEIEHHBIX OOCTOATEILCTBAX HEKOTOPbIE W3 (DUKIH
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MOTYT BBICTYIIATH B POJIM MPABOBBIX akcuoM [1, ¢. 12]. Oxmako, Ha HAII B3I, PeYb UIET
O PA3/IMYHBIX IIPABOBLIX SIBJIEHHUAX, KOTOPbIe HEOOXOIUMO YE€TKO PA3TPAHUINBATD.

Hecomuenno, opuaundeckue (hpUKIUUA U IPABOBbIE AKCHOMBI BHEIIHE CXOXKH: U IOPHIHYe-
ckue (PUKIHUKU, U TPAaBOBbIE aKCHOMBI HellpepeKaeMbl H HeOMpPOBepKUMBI. Ecin 11y6oKo He
HPOHUKATH B IIPABOBYIO TPUPOLY (DUKINI U AKCHOM — 3TH KA9eCTBA JEIAI0T UX MPAKTHIECKT
HepazanauMbiMu. CXOICTBO MPABOBBIX aKCHOM U IOPUINYECKIX (DUKITHI 3aKTI0IAETCS TaK-
JKe B TOM, 9TO U Te H JIPYTHE COJePzKaT OIPEeJeJeHHYIO JIOMI0 YCJIOBHOCTH, OOYCJIOBIECHHYIO
dbopMaIbHOM OIPeIeIeHHOCTBIO ITPABA.

O 1HaKO OCHOBAHWUSI TAKOW HEMPEPEKAEMOCTH Y JIBYX ITUX SBJIEHUI IOPUINIECKOTO ObITA
CYIIIECTBEHHO pa3/indaiorcd. Ec/iu npaBoBble aKCHOMbBI (hOPMHUPYIOTCS Ha OCHOBE 0600IIeHns
MHOTI'OTPpaHHO# I0pUIMYECKONl NPaKTHKH B paMKaX IIPAaBOBOI HAYKH, TO YCTAHOBJIEHUE IOPH-
audeckKux (PUKIHA oTpazkaeT 0oJjiee BBICOKHH yPOBEHb MPABOBOIO MBINLICHHUS U SIBISETCS,
B OCHOBHOM, 3aCJIyroil 3aKoHOmaTe . 10 ecTh OCHOBAHHEM HEOIPOBEPZKUMOCTH MPABOBBIX
AKCUOM CJIY’KUT HECOMHEHHAS TEHHOCTH I IOPUINIECKON HAYKW W MPAKTUKH WX IMOJIO-
JKeHU, B TO BpeMs KaK OCHOBAHHEM HEOIPOBEP:KUMOCTH IOPHINYICCKUX (DUKIUNA ABJIATCA
UX YCJIOBHBIN XapakTep, IPpUYEeM YCJIOBHOCTH (DUKIME HpeaonpeaesieTcss HeoOX0IUMOCThIO
JIOJIZKHBIM 00Pa30M YPeryJImpoBaTh CATYAINIO, B OCHOBE KOTOPOil JIEXKUT HEOIPeaeIeHHOCTD
joboro yposusi. HeompeeieHHOCTD B TOH M/ WHON CUTyalluu MPHU YCTAHOBEHUU (DAKTH-
YECKUX OOCTOSITENILCTB JIe/1a He MOZKET OBITh MPEO/I0JIeHA IPH TTOMOIITH WHBIX IOPUITIECKHX
CPEeJICTB — U IOpUindecKasd (pUKIUS yCTaHABIUBACT UMIIEPATHB JIJId TOTO, YTOOBI HE 3aMe/I-
JIATDH I0OPHITYECKOro 0bopora.

AKCHOMBI KaK 371eMEHTAPHBIE OCHOBHBIE HCTUHBI O MpaBe 0ojiee OTCTPAHEHBI W OTHOCH-
TEJBbHO CBOOOJHBI OT HOJUTHKH W HJAEOJIOTUU, B OOJIbINEH CTEleHU BBIPAXKAIOT CYIIHOCTD
CaMOoro IpaBa, B3sSTOTO BHE €r0 «CUIOMHHYTHOI'0» CYIIECTBOBAHUS, BHIPBAHHOI'O U3 I'YIIH CO-
UATHHON JKU3HHU, pererust ee mpobieM [1, ¢. 13]. B 10 ke Bpemsi, elle W3BeCTHDIH PYCCKUi
yuenbiii I.@. [Tleprienesud, uccieiys nNposB/IeHUd I0OPUINIECKON (PUKIIMN B pa3/ndHble Te-
PHOJBI HCTOPUH, YTBEPK/IAJ, 9TO ¢ TOUYKH 3PEHUSI MyOJTMTHOTO MpPaBa Teopus (DUKIUU €CTh
Teopus abcosoruzma |3, ¢. 183]. JleiicTBuTesbHO, HECMOTPST HA TO, UTO IOPUANIECKas (DUK-
U MOXKeT OBIThH HCIOJb30BaHA U s OpOPMJIEHUS COIUAJIBLHOIO COIVIAINCHHS B IIpaBe, B
OOJILITITHCTBE CJIYYaeB OHA UCIIOIb3YeTCsI B KAUeCTBe CPeJICTBA BhIPaKeHU FOCYIapCTBEHHON
BJIACTH, CJIY?KHT UHCTPYMEHTOM /[[JIsi BOILIOIIEHNS OJUTHIECKUX PEITeHU.

Caenayer mOAUYEePKHYTh, 9TO UCIOIb30BAHUE I0PUIHIECKUX (DUKITHE JOJIZKHO COOTBETCTBO-
BaTh IMEHHOCTHBIM ITOCBLIKAM IpaBa, K KOTOPBIM U OTHOCSIT aKCHOMBI. [IpaBoBbIe aKcHOMBI
BBIDAKAIOT MHOTOBEKOBOI MPABOBOI OIBIT, COMEPXKAT JOCTOBEPHBIE 3HAHWS, OTJIHIAIOTCS
YCTOWYHUBOCTHIO U JOJTOBEIHOCTHIO. HOpugndeckne (DUKIUN, B OTJIUIUN OT AKCHOM, TAKUMU
cBoficrBamu He oburasaior. FOpuanyeckue GUKIUM — 3T0, B OCHOBHOM, BCIIOMOTaTe/IbHbIE HH-
CTPYMEHTEHI, CIIocoOCTBYIOIIHE Ooiee 3(DMPeKTUBHOMY U3/I02KEHHIO HOPMATHBHOI'O MaTepHaJIa.

Taxum obpazom, opuandeckne (HUKIUA U TPABOBBIE aKCHOMbBI JIOTOJTHAIOT cOOO# KJrac-
CHYECKHUE IIPABOBBIE HOPMBI M CJIY?KAT HEOOXOJUMBIM CPEJICTBOM PEryJTUPOBAHULA U FAPMOHHU-
3allid CJOXKHBIX OOIIMECTBEHHBIX OTHOMIECHUM, BHOCAT YE€TKOCTh U CTaOMIBHOCTH B IIPABOBOE
peryanpoBaHue, oMoTasl BLIXOAUTD U3 HauboJIee 3aTPYIHATEIbHBIX CUTYAInil U KOJLTU3HIA.
OpHako JaHHBIE NMPABOBBIE ABICHHS PA3INYAIOTCA 110 MPABOBOI Mpupoe, mo crmocobam 00-
pa30BaHW, IO POJIH U (DYHKIUSIM B IIPaBe.
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