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B nocnenue jecaTuiieTus Uccae0BaHue mpodsieM, Kacalonuxcd cy/1e0HOro mpereeHTa
KaK OJHOTO U3 UCTOYHHKOB CYAEHCKOro ImpaBa, CTaJ0 TPAJUIHOHHBIM HE TOJbKO JJIsd 3apy-
GEesKHOU IOPUINIECKOl HAYKH, HO U Il OTEYECTBEHHOTo mpaBoBesenus.[1| O6 srom cBuje-
TeJTBCTBYIOT MHOTOYHC/IEHHBIE yOJIMKAIMNA B IEPHOANKE U BO3HUKAIOIINE BPeMsl OT BpeMeHn
JIHCKYCCHH, KOTOPbIE TPOBOIATCSA, KAK MPABHIO, B paMKax 0ojee o0IIeit TeMbl, KacaroIeics
IIPAaBOTBOPYECTBA, HCTOYHUKOB IIpaBa WK »Ke pasjeienus Biacreii. Ho HecMoTpst Ha IOBBI-
IeHHOe BHUMAaHUe K JIAHHON TeMe, MHOTHE BOIIPOCHI, Kacaloluecs CyJaeOHOro mpeneienTa, B
TOM YHCJIe Te, KOTOPBIE SIBISIOTCS JTAJeKO He BTOPOCTEIEeHHBIMI /Il TJIYOOKOTO U PA3HOCTO-
POHHET'0 MOHUMAHHUS STOI'0 IPABOBOI0 (heHOMEHA, OCTAIOTCS BHE IOJIS 3PEHHUST HCCJIEI0BATE-
neit.|2]

BHauenne CcyaeOHOrO MpereleHTa B HACTOAIIEe BpPEMs JaJeKO OT ero TOJHOKPOBHOIO
KYJIbTYPHOI'O CTAaTyCca B OTEYECTBEHHOH IIPABOBOI CUCTEME.

Bo-nepBrix, cymeOHbIi mpeneeHT opUIUIATLHO HE MOYKET BOCHOJIHATH B CHCTEMaTHYe-
CKOM, HEeJCHAIPABICHHOM BH/IE HEIOJHOTY, HESICHOCTh, HEJOCTATKU U IMPOTUBOPEUHS 3aKO-
HOIATEIHCTBA U MPUHYZKIAETCI BCAKUH pa3 aleInpoBaTh K 3aKOHOIATEIIO ¢ COOTBETCTBY-
Io1ell MPaBOTBOPYECKONW WHUIUATUROM. Ecum cyabu M ycTpaHdioT mpodesbl (haKTUYecKH,
periag JIe/Io 10 aHAJOTHH IIPaBa U 3aKOHA, TO ITO JIeJIAeTCsd CKOpee HeYIIOPSII0YeHHO U CIIO-
pPaIdIecK.

Bo-BTopbix, uMesi BO3MOXKHOCTH HOPMATHBHO TOJIKOBATH 3aKOHOJIATENbCTBO Ha YPOBHE
BBICIINX CyAeOHBIX WHCTAHIUH, CygaeOHas MPaKTHKA He MOYKET CO31aBATh HOPMBI ISl HO-
BBIX OTHOIIEHNWI, HE yPEryJupPOBAHHBIX B 3aKoHe. JIst 3TOro B J1000M caydae HEOOXOIMMO
JIOKUIATHCS pelieHuil OUIHATBHBIX TPABOTBOPYECKUX OPTAHOB. |3

Cpeau J0BOJBHO MHOT'OYHMCJIEHHBIX M Pa3sHOOOPA3HBIX apr'yMEHTOB, IIPUBOIUMBIX B 3a-
IIATY TEe3MCa O HEMPU3HAHUU CYAeOHOTO IIpereaeHTa B KauecTBe HCTOYHHKA COBPEMEHHOTO
pPOCCHUIiCKOro npaBa, HanboJiee MUPOKOe PaCIPOCTPAHEHHE TTOJIY YU CJIe Ly IOIIe:

Bo-miepBriX, yTBEp:KIeHEE O TOM, YTO MPH3HAHNE CyIeOHOTO IPEIeaeHTa B KauecTBe HC-
TOYHHKA, ITPaBa IPOTUBOPEUYUT KOHCTUTYIUOHHO IPU3HAHHOMY ¥ 3aKPEILJIEHHOMY IIPUHITUAILY
pasjiesieHus BJIACTEH. DTO OJHO U3 BaXKHEHIITNX KOHCTUTYIHOHHBIX MOJOKEHUN COBpEMEHHOM
Poccum u ¢ HuM, ecTecTBEHHO, HEIb3s He CIUTATHCs. COOTBETCTBEHHO HEJIb3s HE YUIUTHIBATD
1 BayKHOCTHU apryMeHTOB, MOCTPOEHHBIX HA OCHOBE JAHHOT'O IIOJIOXKEHUS.

Bo-BTopBIX, TE3UC 0 TOM, YTO NpU3HAHHE CYAeOHOIO MPENeJIeHTa B Ka4eCTBe HCTOYHUKA
POCCHICKOTO TTpaBa He COTJIACYeTCsl ¢ XapaKTEePHBIMI OCOOEHHOCTSIMH POMAHO-IepPMAHCKOM
IPABOBO# CHUCTEMBI, K KOTOPO#l TPAIUIMOHHO NPUIUCISIIOT Poccuio, n KoTopasi, 10 MHEHHUIO
HEKOTOPBIX OTEYECTBEHHBIX YUEHBIX, "'He 3HaeT Takoil (bopMbl MpaBo, KaK IIPaBOBOil mperie-
gent". OaHAKO camTaeTcss OOIIEN3BECTHBIM, YTO HPEIEJIeHT, He Oy/y4Yn MPU3HAHHBIM B Ka-
YeCTBe HCTOYHHKA POMAHO-TEPMAHCKOTO MPaBa (POPMATIBLHO, BHICTYIAET B KaYeCTBE TAKOI'O
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peasbHO. DTO TMOATBEP:K/IaeTCs MOBCEIHEBHON MPAKTUKONW MCIOJb30BAHUS JAHHOTO HCTOY-
HUKAa IIPaBa Cy/JaMi BCEX OTHOCSIIMXCS K POMaHO-T€DMAHCKON IIPaBOBOIl ceMbe CTpaH.

Wcxons n3 3TOT0, TPYIHO COTVIACHTCS € YTBEDIKIEHUEM, YTO NMPU3HAHUE IIPere/IeHTa HC-
TOYHUKOM POCCHHCKOTO MpaBa MPOTHBOPEYHIIO ObI COOTBETCTBYIOIINM YCTOSAM W TPAIAIINASIM
POMAaHO-TePMAHCKOTO TTPaBa.

B-1tperbux, MHeHHE O TOM, YTO NpU3HAHWE CYIeOHOTO IpeleeHTa TPOTUBOPEUIIO OB,
¢ 0jiHO# cTOopoH, jelcrBytomeil Koncturynuu Poccuu n oObIYHOMY 3aKOHO/IATEJILCTBY, a C
JIpYyTOii - BBICTYNUJI0 OBl B KOH(MJIUKT C MPABOTBOPYECKOIl nesaTepbHOCTHI0 PejiepajbHOro
Cobpanns.|4]

CoBepIieHHO TTPaBBI Te€ IPABOBEJIbI, KOTOPBIE, OCHOBBIBASCH HA OIMBITE MTPABOTBOPYECKOI
JIeTeJIBHOCTH CY/IOB COBpeMeHHOM Poccum, KaTeropuieckKn yTBEPKIAIOT, YTO B HACTOSIIIEe
BPEMSl CY/Ibl 3a4aCTYIO BBIHYZK/JIeHbl "co3/aBaTh (TBOPUTH) HPABO, HHAYE UX JESTESbHOCTD
cTaHeT He MPOCcTO Hea(DHEKTUBHOM, a MPUBEJET K Pe3yabTaTaM, IPOTHBOIOJIOKHBIM TeM, KO-
TOpBIE OT HUX BIIPaBe OXKUIATH OOIIEeCTBO: OHW OY/IyT He 3allHINATh IPaBa, a ClIOCOOCTBOBATH
ux Hapymenusam'.[5]

Takum obpa3oM, MpaBOBOi MpeleeHT He MPU3HAH B KadecTBe MCTOYHHKOB COBPEMEH-
HOTO poccuiickoro npasa. OaHako, GakKTHUeCKN OH JefiCTBYeT, BOCIIOIHSIS MHOTHE MPOOEThI
3aKOHOATEJBCTBA, €r0 HESICHOCTH U JBYCMBICJIEHHOCTH.
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