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Mexaynapo bl oObIvail aBjgeTcsS OJHUM U3 JIBYX OCHOBHBIX HCTOYHUKOB MeEK/IyHa-
POJHOTO mpaBa (BTOPOH M3 KOTOPHIX — MeXKJIYHAPOJHBINA JOTOBOD). DTO MOJIOKEHHE KAK B
JOKTPHHE MEKIYHAPOIHOIO MpaBa, TaK U B €ro MpaKTHKe PacCMATPUBAETCA B KauecTBe 00-
MENPUHATOT0. B TO ke BpeMmst OT Takoil OOMENPUHITOCTH JAJIEK BOIPOC CYIIHOCTH U POJIN
KayKJI0TO W3 9THUX JBYX HCTOYHHKOB. He paccMarTpuBasi BONPOC COOTHOIIEHWS JTOTOBOPA U
00ObIvasi, Mbl OBl XOTEJIU COCPEJIOTOYNTh BHHUMaHUE Ha Ipobiemax GOpMUPOBAHUS M 3HAUeE-
HUS MEXK/IYHAPOIHOI0 0ObIluast B COBPEMEHHOM MEKIYHAPOIHOM IpaBe.

[Ipu ananmse 3TuX TpPobIeM MbI HEM30€KHO CTAJIKHUBAEMCs C PSJIOM Hperpaj, KOTOPBIe
«MYTST BOJBI MEXKTyHAPOIHOTO OOBITHOTO 1IpaBay. llepedenn 9Tux mperpajy J0CTaTOqHO 9€T-
KO U ncUepibiBaolie 6wl chopMyanpoBaH B oTdeTe Komurera 1o BorrpocaMm (popMHUpOBaHUs
06BrIHOTO (001IIero) MesK Iy HapoaHOro npaba Acconnanmu MexkayHapogaHoro mpasa (AMIT) B
2000 romy: 1) MeKIyHAPOIHOE TPABO TI0 CAMOM CBOE MPUPOJIE ABIAETCS PE3YJIbTaTOM Hedop-
MaJbHOIO IIPOIecca HOPMOOOPA30BaHUs, MOITOMY HE CJIeIyeT OXKHIAThH BBICOKOTO YPOBHSA
OIPEJIEJICHHOCTH; 2) OOJIbIINE CJIOKHOCTH CO3/JAI0T MPOTHUBOPEdns: B cdepe IPaBOBOH Teo-
PHU W HJEOJOTHH; 3) 3HAYNTEIHHOE BIUSHHE TOJUTHIECKOro (hbakTopa; 4) pasHOIJIACHs 110
JAHHOMY BOTIPOCY CPeJIM yYeHbIX W IyaHTHIH3M cyaeOHbIX perrennii [10, 2].

CratyTt Cyna OOH onpeenni MexK 1y HApOIHbIH 0ObIYail KaK «0Ka3aTeJIbCTBO BCeodIei
NPAKTHKH, TPU3HAHHON B KadecTBe NpaBoBoil HOpMbI» (cT. 38, 1(b) [4; c1.744]. Mbr He Gy aem
OCTAHABJIMBATHCS HA YSI3BUMOCTU ITOrO ONPEJEICHUs, 00 ITOM YK€ JIOCTATOYHO HAIMUCAHO
[1, 10-11; 3, 217-218: 5, 118]. Hac B Hem ckopee mHTEpecyeT nBa sjaemeHTa (HOPMUPOBAHUS
MeZK Ly HAPOIHOTO 00bIvasi: OObeKTHBHBIN — MpakTHKa (usus) n CyObeKTUBHBI — MIpU3HAHHE
ee PUIMIECKOil obg3aTesbHOCTH (0pinio juris (sive necessitatis).

ITpakTuka. Tyt ciemyer OTBETUTH Ha JBa BOIPOCA: UTO CJEAYET MOHUMATH O] ITPAK-
TUKOI M KaKoil 3Ta MpaKTUKa J0JKHA ObITh. [Ipeobsiamaioniee MHEHHE COCTOUT B TOM, UTO
«IMPAKTUKA TOCY/IAPCTBA OXBATHIBAET BCE AEHCTBUA WM 3asIBJIEHUS TOCYIAPCTBA, U3 KOTOPBIX
MOZKeT OBITh BBIBEJIEHO CTPeMJIeHHe K 00bIaHOMY mpaBy» |3, 226; 9, 84]. Uro kacaercst xapak-
TEPUCTUK NPAKTUKHU, UX JIOCTATOYHO YETKOE Olpe/ie/ieHre ObLI0 chOPMYTUPOBAHO B yIOMSI-
ayTom Otdere Komurera AMIIL: «O061mee 00bIMHOE MEXKIYHAPOIHOE MPABO CO3IALTCSA €aH-
HOOOpa3Holi, obmupHO u npeacTaBuTeabHON [uniform, extensive and representative|
1O CBOeHl upupoje rocylapCrBeHHON IPAKTUKOMR. ... HUKAKOIO 4eTKOI'0 KOJIUYeCTBA BpeMe-
Hu [a1st bopmupoBanus obbrdast| He Tpebyercsas [10, 20]. DTo mOATBEpKIALTCSA U PEIIeHHeM
Cyda 6 Jlese o xonmunenmasvrnom weavge Ceseprozo mopa (1969): «HeobXoanMo, ITo0HI
HPABOIPUMEHHUTE/IbHASA ITPAKTUKA TOCYIAPCTB ..., B TOM YHCJ€ FOCYIAPCTB, YbH HHTEPECHI
3aTPOHYTHI 0CO00, MOCTOSHHO PACIIHPSIAChH U ObLIa OBl JeHCTBUTENBHO €IHHOOOPA3HOM. . . »
[8, 94]. Ocoboe 3naveHEe UMEET NpedcmasumesbHOCMb TPAKTUKU: TYT UCHOJIB3YETCs «CKO-
pee KaueCcTBEHHBIH, 4eM KOJMYECTBEHHBIH MOAXO. .. HBIMEH CJIOBaME, BOIPOC HE B TOM,
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CKOJIBKO TOCY/IAPCTB OCYMIECTBIISIIOT IPAKTUKY, HO kKakue rocyaapcrsay [10, 25-26; 9, 78-80).

Opinio juris. PoJib 3TOro sjaemenTta 3aBUCUT OT CTauu (DOPMUPOBAHUSA HOPMBI OOBIY-
Horo npasa. Caenyer cornacutbed ¢ .M. Januierrxo, KOTOPBI TPOBOJIUT PA3IAIHE MEXKLY
HPOIECCOM CO3/aHUsI HOPMbI OOBIYHOIO PABA M HPOIECCOM YCTAHOBJICHUSI €€ HOPMATUBHOI'O
conepxanus |1, 30]. O6ocnosan u nonxox M. HU. Jlykawyra, KOTOPBI pa3aesser oObITHbBIE
HOPMBI Ha J[Ba BHJA: TPAJIUIHOHHBIE («HEMHCAHHOE MPABUJIO, 33 KOTOPHIM CYObEeKTHI MPHU-
3HAIOT IOPHUINYECKYIO CHJIY») U HOBble (KOTODBIE CO3JAIOTCS «HE B DE3yJbTare JJIUTETbHOl
NPAKTHKH, a MyTeM MPU3HAHUS HECKOJbKUX HJIH JiazKe OJHOTO MPEJIIECTBYIONEro akTay |3,
219; 2, 105|. CooTBeTCTBEHHO BO BTOPOM CJIydae opinio juris mMeer GoJibliiee 3HAUCHUE. DTO
noJiozkenne ObLT0 3akperieH0 u B OTdere: «... JOCTATOYHOE BBIPAYKEHWE HPUHSITHST TOCY-
AapCTBaMM TOI'O, 9TO O6quHaH HOPpMa CYIIEeCTBYeT, MO2KET KOMIIEHCUDPOBATHL OTHOCUTEJILHY IO
HeXBATKY PAKTUKY, i HaobopoT» [10, 40]. [TokazareabHO, 4TO B HEKOTOPHIX perneHnax Mexk-
ayHapoauabiit Cy cebliiaeTces JUIIbL HA TPAKTUKY, He BeioMuHas 06 opinion juris. ITpumepom
MOXKET CIYXKUTh Jleao o kowmunenmanvrom wesvde (Jusulickan Apaberas JIocamazu-
pus/Manrvma, 1985): «HCTHTYT MCKIIOYATENBHOR SKOHOMHYECKOH 30HBI ¢ €ro HOPMOIi,
KACAOIIENCcsa MpaBa Ha Ty 30HY HA OCHOBAHWH KOHIIENIUH PACCTOAHUS, KGK NOKA3BLEAETN
npaxmuKra 20cydapcme, Craja 4acTbio OOBIYHOTO TpaBa. .. » |8, 184]

Bo muorom msmenenus B (pOPMHPOBAHHEM MEKyHAPOIHOTO OOBIYHOIO IIPaBa BBI3BAHbI
pa3BuTHEM KOMMyHHKaL[HﬁZ Lo O6]l[eHI/Ie JAOCTHUIJIO TOT'O YPOBHA CKOPOCTH, KOI'Jla TeXHUYe-
CKH CTAJIO BOBMOXKHBIM, YTOOBI OHO OBLIIO MI'HOBEHHBIM. [I0o3TOMY cyIecTBOBaHue, B 4aCTHO-
CTH, MEXKJIYHAPOIHBIX OpraHu3aIuii, MHOIOCTOPOHHUX KOH(PEPEeHIUH, Ha KOTOPHIX pa3paba-
TBIBAIOTCSI TIOTOBOPBI U PE3YJILTATHI UX JESITEJIHHOCTH MO-HOBOMY BJIHUSIOT HA ITOT IPOIECE,
TaK 2Ke, KaK U TOT (PAaKT, YTO NPUHATHE TOCYJAPCTBOM MO3UIUU MOYKET ObITh COODIIEHO
MTHOBEHHO B JII000# TOuKe 3eMHOTO Tapas [10, 3.

Takum 0bpazoMm, B CBA3U € U3MEHEHUSIMU B (DOPMUPOBAHUM MEZKJIYHAPOIHOIO O0blvas,
BO3PACTAET €ro PoJIb KaK MCTOYHUKA MEXKJYHAPOIHOTO npasa. [IponcxoauT 1o, 970 HEKOTO-
pble YYeHble Ha3bIBAET «BTOPBHIM KPEIIEHUEM» MEZKIYyHAPOHOr0 OOBITHOrO MpaBa.
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Canosa GjarogapHOCTHI

Ocoby1o 61arofapHOCTH XOTEJIOCH OBI BRIPA3UTh MOEMY HAYYHOMY PYKOBOIUTEJIO
I'matoBckomy Hukosaro HukasoeBuuy 3a moMoIh U NOAIEPKKY.



