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B Vkpamne, kak u B apyrux crpanax CHI', npomgomkaercs mporece pedoOpMHPOBAHUS
WHCTUTYTA 3aIIUTHl B yTOJOBHBIX jenax. Her HUKaKuX COMHEHUII, 9TO B TAKOM IIPOIECCe
HEOOXOMMO yUIUTHIBATH MEPEIOBON OMBIT 3apyOeKHBIX CTPAH U MEYKTYHAPOIHBIX CyTe0HBIX
uHcTUTyImit. OCo00 MEHHBIM 71T Y KPAuHbI JOJIZKEH CTATh OBIT EBPOMeiicKoro cyaa mo mpa-
BaM uesiopeka (ECITYH), oopucaukiys KOTOPOro pacupocTpansiercss Ha YKpauny. [loguepk-
HEM, 9TO YKpaWHa OJHA ¢ HamboJee aKTUBHBIX CTPaH Mo dactore odopamenus go ECITY.
B 2010 roay ona sansia 4-e mecro (mocse PO, Typuuun u Pymbinun), vanpasus B ECTTY
10450 »xkan06 (7,5 % or 0bIero KoumaecTsa).

Kaxk npeacrasasiercs, B mporeccax pedOpMupPOBAHTS HHCTUTYTA 3AIUTHI OTTIPABHON TOU-
KOIl JIOJI2KHO cTaTh yydinienne 3pdektuBnoctu npaBoBoit momoriu. Ha adgdexktusnoit pe-
AJIM3AIMK IPaB IPEJYCMOTPEHHBIX B EBporeiickoil KOHBEHIIMK O 3alllUTe MPaB ¥ OCHOBOIIO-
J0xkHBIX ¢BoGo 1950 1. (nasee — Koupennus) obpamaer saumanue u ECITY, nogyepkubas,
yro KoHBeHnus HammpapaeHa Ha TO, YTOObI TAPAHTUPOBATL HE TEOPETUUECKUE WU MILTIO30D-
Hble IIpaBa, a IpaBa, KOTOPbIE OCYIECTBIISIOTCS Ha [MPAKTHKe, U ecTh 3bdexkTuBHbMu |7,
2|. TTosTomy, ob6BHHSIEMOMY JTOJZKHA OBITH 0Gecedena He hopMaIbHAs IPABOBAasA MOMOIIb, a
npaBoBast MOMOIIb, KOTOPas eCTh 3PPEKTUBHOI.

ECITY B cBoOMX pereHusx 9eTKO He OIPeeiseT Mmepednsi 00CTOSITE/IbCTB, P HAJTMIHH
KOTOPBIX IIPpaBOBas IMOMOIIb 3alUTHUKA OyIeT >pdekTuBHOi. B TOXKe BpeMs, aHaJH3 €ro
HPAKTHKH [TO3BOJISIET BBIACJHTD PsiJ YCJIOBHUM, KOTOPbIE B COBOKYIIHOCTHU IO3BOJISAIOT BECTH
pedb 00 obecrnedenun 3hheKTUBHON TPaBOBOI TOMOIINU 3aIATHUKA. KaK IpeacTaBasgercs,
K HUM OpuHajiexkar: 1) npodeccnoHannsM 3amuTHiKa; 2) ¢BOOOIHBI BHIOOD 3aIUTHUKA;
3) mpesocTaBIeHIe 3AIUTHIKY A0CTATOYHOIO BDEMEHHU W YCJIOBUIT JJisl HOATOTOBKU K JIEJIY;
4) KOHTDPOJIb CO CTOPOHBI KOMIIETEHTHBIX OPIaHOB 33 KAYeCTBOM IIPEJI0CTABICHUS IPABOBOM
nomMoniy; 5) obecrnederne KOHGUICHIHATLHOCTH ODIMIEHNsT MEXKIY 3AIIUTHUKOM U TIOJI3AIINT-
HBIM.

YV4auThiBag OTpAaHUYEHHBIH 00beM TE3UCOB, PACCMOTPHUM JeTajgbHee TOJbKO JBa C Ta-
KUX YCJIOBUIT: CBOOOHDBINH BHIOOD KBAIN(PUIMPOBAHHOIO 3AIUTHUKA U KOHTPOJIb CO CTOPOHBDI
YIOJITHOMOYEHHBIX OPTaHOB 33 KA4eCTBOM IIPEJIOCTABICHNS MPABOBON TTOMOIIH.

C60600nwitl 6b100p Kearuduyuposartozo dauumuuka. Obecredenue 3OPEKTUBHON HTpa-
BOBO# TOMOIIH 3AIUTHUKA BO3MOYKHO TOJHKO 33 YCJIOBUSI CO3JAHUS JOBEPUTEIBHBIX OT-
HOTITEHWI MeyKIAy 3allMTHUKOM W TOI3aIUTHRIM. KOHETHO Ke, JOCTHYh TaKWX OTHOIMEHW
6e3 cBOOOJIHOIO BLIOOpA 3AIMUTHUKA OYeHb TPYyaHO. [losromy, 1. «c» 4. 3 c1. 6 Konpennun
IpeyCMAaTPUBAET MPABO HA MPABOBYIO IMIOMOIIL Yepe3 MOCPEeICTBO BHIOPAHHOTO 3aIlUTHHKA.
ECITY cuuraer, 9r0 juily, IPOTUB KOTOPOTO BEIETCS yTrOJOBHOE IPEC/IC[IOBAHKE, TOJIZKHA
OBITH TIPEIOCTABIEHA BO3MOXKHOCTH CBOOOTHO BHIOMPATH BANUTHUKA, €CJIH €My DPa3PeNIaroT
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dunancoBble Bo3MOKHOCTH. B ToxKe BpeMsi, Takoe TpPaBO MMeeT PsJi OrPAHUYEHUl TMpeTy-
CMOTPEHHBIX HAIMOHAJIbHBIM 3aKOHOJATEJIbLCTBOM, KOTOPbIE KACAIOTCH KBAaJU(MDUKAIMU 3a-
MIATHAKA, UX CYAUMOCTH (3aIlUTHUKOM He MOXKeT OBITh JIHI0, KOTOPOe HMeeT He TOralleH-
HYIO WM He CHATYIO CYIMMOCTH), MAKCHMAJIbHO HEOOXOJMMOTO KOJMIeCTBA 3AIUTHUKOB 1
.. [1].

B Tom ciyuae, ecam qumiy mpemocTaBiseTcss OecliaTHas MPaBOBas IMOMOIIHL, OHO TaK-
JKe BIpaBe BbIOMPATh 3alUTHUKA, XOTS TAKOH BLIOOD 3alllUTHUKA 3 CBOUM OO'BEMOM YIKe,
4eM BBIOOD 3allUTHUKA JUIIOM 3a 4acTHble cpejcTBa. [Ipu arom, y mene Kpouccanr nporun
Fepmanun, ECITY obpamaer BHUMaHUe, 9TO BO BCEX CAyYasiX NMPHW HA3HAYEHUH 3AIUTHU-
Ka HaIlMOHAJIbHBIE OPTaHBl JOJZKHBI YINTHIBATH MOYKeJTaHUsS OOBUHIEMOTO KacaTeJbHO KaH-
JUIATYPHI 3aIIUTHUKA. XOTs, €CJU Ha3HAUYeHWe MPeJJIOKEHHOTO0 MM 3alllUTHUKA He OyIeT
COOTBETCTBOBATH MHTEPECaM IPABOCY/IU, — TaKhe IOYKeJaHUs MOLYT He HPUHUMATHCH BO
BHUMAaHUsI [4].

Konumpoav co cmoporvl YynoasnomMovennvls opeanos 36 Ka4ecmeom npedocmasieHus npa-
60601 nomowu. LocyrapcTBo, BHE BCAKOTO COMHEHWS, HE MOXKET HECTU OTBETCTBEHHOCTH 34
BCe OIMMOKY, JOMYIIEHBl 3aIMUTHUKOM TTPY ITPeI0CTaBICHIN TPABOBOM TOMOIIH, YTO CBA3aHO
C 3aIPeTOM BMeNaTeTbCTBA B MPOMECCHOHAIBHYIO JTedTeTbHOCTh aJIBOKATOB. Benenue 3a-
IUTBHI — 9TO BOHPOCHI B3AUMOOTHOIIEHUI MEXK/y OOBUHSEMbIM U 3aIIUTHUKOM, HE3aBUCHMO
OT TOT'O, HA3HAYAETCH JIM MOCJEIHUN 3a CYET CPEJICTB NOCYJApCTBA WU €ro yCJAYTH OIJia-
YHBAIOTCS JaCTHBIM myTeM. (8, 6]. B To ke Bpewms, 3a yCa0BHs MpeOCTABIEHHS OECILIATHON
IPaBOBOl TIOMOIIIM, KOMIIETEHTHBIE OPTaHbl TOCYIAPCTBEHHON BJIACTU JIOJKHBI CJIEIATH 34
3P HEKTUBHOCTHIO POOOTHI HA3HAYEHHOTO 3AIMUTHHUKA, a Yy HEOOXOTUMBIX CJIyUasX HpUMe-
HSTh CPEJCTBA 110 MOBOJY €0 CBOEBPEMEHHOI 3aMeHbl. B JIpyroM cjiydan, 1pejocTaB/ienue
HecriaTHON MpaBOBOi moMoIu Oyier cantaerca HeapdekTuBHbIM. TaxK, B 1e1e APTUKO TTPO-
B Utanun, ECITY npurren k BeiBoay, aro y ctarbu 6 . 3 "c'"'uger peus o «momoriumy, a He
0 «Ha3HAYEHWW 3amuTHUKa». [losTomy, cam hakT HazHAUeHNs 3alIUTHUKA ellle He obecrevn-
BaeT TPABOBYIO MOMOIIb, TAK KaK 3alUTHUK MOYKET YMEPEeTh, TSKeI0 3a00J1eTh, B TeUeHUN
JJIATEJIBHOTO 11ePUo/ia ObITh 1103a0aB/JIEHHBIM BO3MOKHOCTHU JI€HCTBOBATD WJIM YKJIOHATCSI OT
BBIIIOJIHEHHUS CBOMX 0053aTe/IbCTB. KOMIIeTeHTHbIE OpTaHbl TOCYIAapCTBA, €CJAU UM U3BECTHO
O CJIOZKUBITIEHCS CUTYAIUU, JOJKHBI WM €r0 3aMEHUTH, U MPUMEHUTH MepPhl MO BBITOJI-
HeHUIO UM cBoux obsi3arebetTs [3]. B gene Yekana nporus Ilopryramnu, ECITY ycraHoBII
HapyIlIeHre mpaBa Ha 3 MOEKTUBHYIO 3aIMUTY B CBA3U ¢ TeM, YTO HAIMOHATBHBIN Cy/ He MTpU-
MEHUJI MePbl 110 CBOEBPEMEHHON 3aMeHe 3alllUTHUKA, KOTOPbIH ¢Jle/1ajl psi/l HPOIECCYabHbIX
OImuOOK NPHU MOJAYe ale/JIAINN, B CBA3U C YeM, €r0 HOJ3AIUTHBIA TOTePsI BO3MOXKHOCTD
HepecMOTpa CBOETO Jiea U B KOHEYHOM cUeTe ObLT OCYZKJIeH K JIMIIEHUIO CBOOOJIBI CPOKOM B
18 met [5].
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