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Ha cerogmsmmumii 1eHb CyIIecTBYeT MOHSITHE <«OMIUOH», KOTOPOe MpUMeHsieTcst B cepe
(buHAHCOBBIX OTHOIIEHUH TTOCPEICTBOM 3aKJII0YEHUS ONMIIUOHHBIX KOHTPAKTOB. Ho Ha mpakTu-
K€ BCTPEYAIOTCS CJIyYad TPUMEHEHUsT KOHCTPYKIHHE <«OIIUOHA» U B TPAaXK/IaHCKO-TTPABOBBIX
OTHOIIIEHUSIX, KaK PA3HOBUIHOCTH MPEIBAPUTE]IBHOTO JOTOBOPA, TAK HA3BIBAEMBINH OMIIMOH-
HBII JTOTOBOD, K IIPUMEPY, BCTPEYAIOTCS JOTOBOPBI KYILIH MPOAAXKH OIINOHA HA MPABO apeH-
JIbI HEZKUJIOTO TMTOMEIIEHUS.

1. IlongTrue «ONIMUOHHOTO JIOTOBOpay He 3aKPEILIeHO B I'PaKIAHCKOM Kojekce. Ho 31o
He O3HAYAET, YTO ero He JOJIZKHO M He MOXKeT ObITh. Takoil J0roBop sBJsSEeTCS HEITOMMEHO-
BAHHBIM, MTOCKOJIbKY, UCXOJs M3 MPUHIUIA CBOOOBI JOTOBOPA, CTOPOHBI MOTYT 3aKJTIOYHTH
JIOTOBOD, HE TPEYCMOTPEHHBII 3aKOHOM, KOTOPBIH TakzKe OyIeT MOPOKIATH JJisi CTOPOH
ero 3aK/JIIYUBINAX MpaBa 1 00s3aHHOCTH. TeM He MeHee, CyIecTByeT mpobsieMa KBaanduKa-
M, KOTOPYIO MOYKHO PENTUTh mocpeacTBoM npunsitust [Ipoekta Konnennun rpax anckoro
3aKOHO/IATE/ILCTBA, B KOTOPOH TPE/IJIOKEH BaPUAHT OIPEIEIeHHs OMIUOHHOTO J0r0OBOPA.

2. KOHCTPYKIHS OMMUOHHOTO JIOTOBOPA CXO0KA € OMIHOHHBIM KOHTPAKTOM. OH COCTOUT U3
JIBYX CIIEJIOK: JIOrOBOpa KYILIU-IIPOJAaZKH HpaBa BbIOOpa (OIIHOHA) U JJOr0BOPA, MPeI0CTaB-
JISIOTIEr0 BO3MOKHOCTD 3aKJII0YEHHsI MK OTKa3a OT 3aKJI0YeHHsI OCHOBHOIO J0ToBopa. [4]
[TpenmosiaraeTcsi, 9T0 B JJOTOBOPE YYACTBYIOT TPU CTOPOHBI, TIPOIABEIl, TOKYMATEIb U TPEThE
JIUIO, ¢ KOTOPBIM TMOKYTIATe b UMEET IIPABO 3aKJII0UUTH JI0roBop. CyTh €ro 3akjIi0vaeTcsd B
TOM, 9TO OJIHA CTOPOHA 33 (PUKCHPOBAHHYIO TLIATY JAPYTOH CTOPOHE JOTOBOPA MOJIYYAeT Ha
OIIPEJICICHHBIH CPOK IIPABO BBIOOPA OTHOCHTEIHHO 3AKJIIOYCHUS UM HE3AKIIOYCHHUs] OCHOB-
HOTO 0oroBopa. Takoe mpaBo BeIOOpa HOCUT Ha3BaHme "omiumony. VHade roBopst, TOKynaTe b
OIIOHA TPHOOpPETaeT BO3MOYKHOCTh «IOMYCKay» K 3aKJIIOUEHUIO JOTOBOPA.

3. OUnuOHHBIA JOrOBOP He ABJIAETCS YCJIOBHOI cj1e/iKoil. HekoTopbie IMUBUIUCTDI oJIara-
0T, 9TO OMITHOHHBIN JOTOBOP €CTh YCJIOBHAS CIEJKA, HO, M0 CYTH, OH HE ABJIAETCS TAKOBBIM.
OH He cofep:KuT B cebe HU OTMEHUTEIbHBIX, HH OTJIaraTelbHBIX ycaoBuit. EcTh cpok, Ko-
TOPBIIl CXOJIEH € YCJOBHSIMU B TOM OTHOIIEHUH, 9TO IOPUIMICCKHE TOCIEJICTBHS CTABATCS B
3aBUCUMOCTH OT HACTYILJIEHUS H3BECTHOTO COOBITHSI, HO KOTOPOE 00S3aTETBHO JOJIKHO HACTY-
muTh. [lo ucredenun ycraHoBIEHHOTO CPOKA JOTOBOP IIPEKPAIAET CBOE JACHCTBHE U CTOPOHA,
KYIHBIIAs IPABO, YTPAYNBAET MPABO TPeGOBATH 3aKJIIOUEHUsT OCHOBHOIO J0roBopa. (3|

4. B Konrnennuu onmuoHHBIR TOTOBOP OMPEIEISIeTCs KaK PA3HOBHIHOCTD MPEIBAPUTE b=
HOTO JIOTOBODA H JIAeTCs CJIeJLyIolee OlpeJeaeHre: M0 ONIMOHHOMY JOrOBODY (OIIHOHY )
OJIHA CTOPOHA MOCPEICTBOM 0e30T3BIBHO 0OePTH IPEIOCTABIAET APYTOH CTOPOHE 34 MIaTy
WJIM WHOE BCTPEUHOE MPEIOCTaBIeHIe De3yCIOBHOE MTPABO 3aKIIUYHTH JOTOBOD HA YCJIOBHSIX,
IPEIYyCMOTPEHHBIX OMIHOHOM. |5

MO2KHO BBIJIETUTD CJIEAYIONINHE MPU3HAKH:

Bo-niepBbix, OH sIBJISIETCST BOZME3/HBIM, HOCKOJIbKY HMEETCsl BCTPEYHOE IPEIOCTABICHIE
¥ OJTHOCTOPOHHE OOSI3BIBAIOIINM, T.K. MOKYTATe b 00sI3aH 3aILIATHTh 32 OMIHOH.
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Bo-BTOpBIX, OH dBAsSETCS Kay3aJbHBIM U KOHCEHCYAJIbHBIM, IOCKOJIBKY IEIbI0 3aK/II0Ue-
HUSI SIBJISIETCS] TPUOOpEeTeHne ONMOHA Ha 3aK/I0YeHre OCHOBHOTO JIOTOBOPA B OY/yIIEeM 110
3apaHee yCTAHOBJEHHBIM CYIIECTBEHHBIM YCJIOBHIM.

B-Tpernbux, npojazka ONniuoHa OCyIecTBIAETCs MyTeM akienTa 6€30T3bIBHON odepThl Ha
YCJOBHUSX, KOTOPBIE ONPEIAESIOTCA IPOJaBIoM. JIuIo, moaydusiiee 6e30T36IBHYIO 0bepTy,
MOKET II0 CBOEMY YCMOTPEHHUIO B IIpeiesiaX IPeycCMOTPEHHOIO JOTOBOPOM CPOKA, 3aKTI0UUTD
JIOTOBOP.

CrietyeT OTMETHTE, 9TO UCXO/IsI U3 ¢TaThu KoHIenun, J0ropop saBisieTcs cpoaabiM. CTo-
POHBI JIOJIZKHBI OTIPEJIEJIUTH CPOK, B TE€IEHINE KOTOPOTO MOKYMATE b OMIINOHA PEATH3YET CBOE
Oe3ycJI0BHOE IPABO 3aKJIOYUTH JI0roBop. Ecim cpok He ompejie/ieH, TO B KOHIICIIIUH MIPeJI-
JIO?KEHO CUUTATL €r0 PABHBIM OJHOMY TOY.

5. OunuoHHBI JOrOBOP HOCUT PHUCKOBBIN xapakrep. PuCK - 9TO 0macHOCTH BO3HUKHO-
BEeHHUs HeOJATONPHIATHBIX MOCAEACTBHH (MMYIECTBEHHOTO WM JIMYHOIO XapakKTepa), OTHO-
CUTEIbHO KOTOPBIX HEM3BECTHO, HACTYHST OHW WJIM HET. 3aK/II0Yasi JOTOBOP, CTOPOHBI MPH-
HHUMAIOT Ha ce0s PUCK, KOTOPbBIH, 3aK/II0YAeTCA B BEPOSITHOCTH TOI'O, YTO OJUH MJIH JAPYToi
KOHTpareHT (paKTHIECKH MOy IUT BCTPEUHOE VIOBICTBOPEHUE MEHBIIEr0 00heMa, YeM UM Ca-
MEM TpegocTtaBiaeHHoe. CTOPOHBI HEe MOTYT HpeayraaaTh JaJbHeilllee pa3BUTHE PHIHOYHBIX
OTHOIIEHU{T, B PE3yJIbTaTe 9ero MPOIABeI] PUCKYET «IIPOUTPATbY B CyMMe CIEIKH, & MOKYTa-
TeJIb PUCKYET B Mpeesax YIUIA9eHHON CyMMBI 32 OMIHOH. Ec/n moKymaTe b He aKIenTyer,
TO ILJIATEXK HE IOJJIEZKUT BO3BPATY.

6. CTOPOHBI B JIOrOBOpE HE MOJIB3YIOTCS MPAaBOM cyaeOHOl 3aimuThl. JLIo6poBOIBLHO TPOU3-
BeJICHHBIT TTOKYTaTeeM ILIaTeK M0 00sS3aTeIbCTBY He MOXKET OBITH HCTpeOOBaH UM 0OPATHO
M IIOCTYIaeT B COOCTBEHHOCTH IpojaBna. Mexk/y TeMm y 1npojiaBiia HeT mpaBa TpeboBarh OT
HOKYTIATE ST 3aKII0YNTh OCHOBHOM 10T0BOp. [IpobaeMHBIM MOMEHTOM JJIsI TIOKYHATETST MO-
JKeT CTaTh HEYKeJIaHWe KOHTPAreHTa 3aK/II09aTh OCHOBHON JOTOBOD, BEIh HA HEM HE JIEYKUT
00S13aHHOCTD 3aKJII0YeHHs JI0roBopa. Ho B 3TOM Tak:Ke 3aK/JII09aeTcsd PUCK HMOKYIATEJIsT, KO-
TOPBIA, COTJIAIIAACH C YCJIOBHSIMHU, 3aKTI0YAET ONIMOHHBIH JIOTOBOP.

Takum 00pa30M, ONIUOHHBIH JOTOBOD, SABJISSCH PA3HOBUIHOCTBIO IIPEIBAPUTEIHLHOTO 0~
roBopa, obiagaer psaaoM crenupuIecKnX MPU3HAKOB, KOTOPbIE TO3BOJISIOT PACCMATPUBATH
€ro B Ka4ecTBe CaMOCTOATE/ILHOTO. [[09TOMY 1MOJI02KeHnsT 00 OMIIMOHHOM JIOTOBOPE HEOOXO0 11~
Mo 3akpenuTh B 'K P® B BapuanTe, KoTophlil mpeaioxken Konnenmueii.
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