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B macrosiee BpeMsi HIMEIOTCS BCE OCHOBAHWS CUMTATH, UTO CHCTEMA T'PAXKIAHCKOTO 3a-
KOHOJIATEJIbCTBA Ha COBPEMEHHOM dTalle CTAaHOBJEHUHA POCCHMCKOIO IIpaBa CJAOKHIACH U ee
MOXKHO CUYHUTATH BBIPAOOTAHHON HE TOJILKO Ha IEPEeXOIHBIH K PBIHKY MEepHOI, HO U Ha 00-
Jlee JUIMTENbHYIO epcinekTuBy. B npunaroit Konnenmnun pasBuTus rpazk I aHCKOTO 3aKOHOIa-
resbeTBa PO 2] mosmydniam coBepriieHCTBOBAHKE MOJIOKEHHs 00 00s13aTeIbCTBAX U CIEJIKAX,
VKPEILJIeHO 3HaYeHne J0T0BOPA W ero He3bI0JIeMOCTh B IPAYKIAHCKOM TIPaBe.

OcHOBHOE HazHAYEHHE IPAXKIAHCKOT0 3aKOHOJATEIbCTBA - ITPABOBOE PETYINpOBAaHUE, YIIO-
psIoUeHne TPaKIAHCKOrO 000poTa, a mpeobiafanne B HEM YKBUBAJEHTHO-BO3ME3IHBIX OT-
HOIIIEHN He MCKJII0YaeT CYIecTBOBaHUSA 0e3BO3Me3HbIX NMYIIECTBEHHBIX CBsi3eil. JloroBop
JlapeHud npejcrapager coboit OTHY U3 BO3MOXKHBIX CJI€JIOK, IIPU COBEPIIEHHH KOTOPBIX IPOUC-
XOJUT HMEPEeXo/ MpaBa COOCTBEHHOCTH Ha MMYIIIECTBO U UMYIIECTBEHHBIX IpaB. EcrecTBenHo,
YTO NPHU TAKUX YCJIOBHLAX 3aKOH HE MOTI OCTABUTHL 0€3 BHUMAHUS COBEpPIIEHHE TaKOro poja
CJICJIOK.

JIoroBopoM JapeHust IpU3HAETCS TAKOH TOTOBOD, 10 KOTOPOMY OJIHA CTOPOHA (IapUTeJIb)
0Ee3BO3ME3THO MepesaeT WM O0s3yeTcs TepeiaTh JAPYroil cTopoHe (0mapsieMoMy) Belllb B
cOOCTBEHHOCTD MO0 NMYIIECTBEHHOE IPaBo (TpeboBanue) K cebe nian K TPeThbeMy JIHUILY Jubo
0CBODOXK1aeT MJIM 00S13yeTcs OCBOOOINTDH €€ OT MMYIIECTBEHHOW 00sI3aHHOCTH Iepes coboi
i mepes; tperbuM Juiom (. 1 cr. 572 I'paxnanckoro Komnekca Poccuiickoit @enepariin
[1] (nanee — T'K P®).

B CUCTEME T'PaAKIaHCKO-ITPABOBLIX JOIOBOPOB JOTOBOPD AdapC€HHA BBLAECJIAETCA B OTACJ/Ib-
HBIIl TUII JOTOBOPHBIX 0043aTe/ILCTB 0J1aroapsd HAJIUIHIO0 HEKOTOPHIX XapaKTEePHBIX TPU3HA-
KOB, TO3BOJIAIONINX KBAJU(PHUIIUPOBATL €r0 B JaHHOM KadecTBe. B ducie TaKuX MpU3HAKOB,
HA HAII B3IJIS, MOXKHO HA3BATh CJEAYIONNE OCOObIE Y€PThI JONOBOPA JIAPEHUSI.

Bo-nepBbixX, 0CHOBHO#I KBaJU(PUIMPYIONIUI NMPU3HAK JIONOBOPA JTAPEHUA, OTJIHYAIOIIHA
€ro OT TOJABJIAIONIETO OOJIBIIMHCTBA I'PAXKIAHCKO-IIPABOBBIX JOTOBOPOB, COCTOUT B €ro 0e3-
Bo3Me3iHOoCcTU. JIOoroBOp MapeHusi OTHOCUTCs K O€3BO3ME3/IHBIM JIOMOBOPAM, 10 KOTOPBIM O/I-
Ha CTOPOHA IIPEJIOCTABJIAET JUOO 00A3yeTcsd NPeJOCTaBUTh YTO-AM00 JApYyroii cropoune 06e3
MOJIYYEHHUA OT Hee IJIaThl UJIN MHOTO BCTPEIHOIO IpeJOoCTaB/JICHUD.

OrmeTuM, 9TO JOTOBOD JIAPEHUS MOXKET IPeJIyCMaTPUBATDL BCTPEUYHbIE 00sS3aTETbCTBA
OJIAPSIEMOTO, UTO CaMO 10 cebe ero He MOpoYuT. JIWImh HAJIMYHE BCTPEYHOTO MPETOCTABIIE-
HUs B CTPOTOM CMBICJIE CJIOBA YHUYTOXKAET JIEHCTBUTEILHOCTD JOTOBOpa japenus. [Tosromy
ab3. 2 m. 1 ct. 572 'K P® my)kmaercd B OrpaHUYUTEHHOM TOJKOBAHWH. 13 9TOTO MOXKHO
c/ieIaTh BBIBOJI, UTO JIOTOBOD JapeHus, sIBJISIONIHICS 110 00IIeMy IIPaBUIy OJHOCTOPOHHE —
065{3I>IBaIO]l[I/IM7 B pdje CJay4daeB MOXKeET BbICTYIIaTb MU KaK JOI'OBOD B3aUMMHBII (HO TEM HE
menee Oe3sosmesansrii) [3, C. 61].
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Bo-BTOpBIX, TPpU3HAKOM JapeHUs SBIIETCS YBeTUIeHe UMYTIecTBa ojapsaeMoro. Oobem
UMYTIECTBA OJAPIeMOro YBeIUINBACTCS IIyTeM Mepeaadn eMy JapUTeeM BeIlld Wik UMYyIIe-
CTBEHHOT'O TIpaBa JMOO 0CBODOXKIEHUS €ro 0T 00s3aHHOCTU. B 1ocseiHeM ciydae yMeHbIa-
eTCs JaCTh UMYIINECTBA OJAPSIeMOTO, COCTABJISIONIETO €r0 MAaCCUBbI, 9TO PABHOCUIHLHO yBe-
JINYEHHUIO aKTUBOB IoceiHero. JIanublil Ipu3HaK IO3BOJIAET OTJINYATh JIOTOBOP JAapeHus OT
HHBIX JIOTOBOPOB, HE MPEIyCMATPUBAIONINX, TaK Ke KaK U IIPH JTapEeHUH, BCTPEUHOTO IPeIo-
CTABJICHUSI.

B-Tperbux, npn gapeHnn yBeHUYeHHE UMYIIECTBA OAAPIEMOro JIOXKHO HPOUCXOINTDH 3a
CYeT YMEHbBIIIeHUs UMYIIecTBa mapuress. U1 31oT mpu3nak HeOOXOAUM i OTTPAHUICHUST
JIOTOBOPA JIaPeHus OT WHBIX JOTOBOPOB W CIEIOK, PeAJU3aIis KOTOPBIX CY/JNT yBeJTHYIeHHe
UMYTIECTBA JIUTA.

B-gerBepThix, MPpU3HAKOM JIOTOBOPA JAPEHUsT ABJISETCS TaKzKe HAJTUIUE y TapPUTeIs, 1e-
pPeJIAIoNIero oJIapsaeMoOMy HUMYIIECTBO JTUO0 OCBOOOZKIAIONIEIO €ro OT 00d43aTeIbCTB, HaMe-
PEHUs OJIAPUTD IOCJEIHEr0, T.€. YBEJHYUTH UMYIIECTBO OJApPSAEeMOro 3a CcUYeT COOCTBEHHO-
ro umymecTBa. [Ipu oTcyTCTBUH TAKOTO HAMEpPEHHUs V «JApHUTeNd» J0TOBOP, MO KOTOPOMY
HPOU3BOIUTCS ME€Peada UMYIIEeCTBa, JaKe IPU OTCYTCTBUU B €r0 TEKCTe YCJIOBUIl O MeHe
YKa3aHHOTO MMYIIECTBA W TOPSIKE €r0 OIIATHL JIMOO0 WHOTO BCTPEYHOTO MPETOCTABJIEHHUS,
JlosizKeH B coorBercTBum € 1. 3 ¢T. 423 'K P® nmpusznaBarbcs Bo3Me3IHBIM. UTO Ke KacaeTcs
BCTPEYHOI'O IPEIOCTABICHUA, TO €r0 pa3Mep B 3TOM CJIydae OIpelesieTcss UCXOJIs U3 TOTO,
YTO €CJIM B BO3ME3IHOM JOTOBOPE IeHA He TMPeIyCMOTpeHa U He MOXKeT ObITh Olpejie/ieHa U3
YCJIOBHH JIOTOBOPA, UCIIOJHEHUE TAKOI'O JI0TOBOPA JIOIKHO ObITH OIIAYEHO 10 [EHE, KOTOPas
PU CPABHUMBIX O0CTOSTETHCTBAX OOBIYTHO B3NMAETCS 33 AHAJOTUIHBIE TOBAPHI, PAOOTHI WIN
yeayru (m. 3 cr. 424 TK PO).

B-nareix, HEMpeMeHHBIM MPU3HAKOM JOTOBOPA JTAPEHUsI ABJSIETCS COTJIACHE OaPSIeMOTro
Ha MoJIydeHne jaapa. Jlauubiii mpu3Hak He BCeraa MOXKHO OOHAPYKUTh B OTHOIEHHUSX, CBS-
3aHHBIX C JapeHueM, 0COOCHHO eCJIM JOTOBOP JIapeHus 3aKJII0YaeTCs M0 MOJEJIN PeaJbHOIo
Jorosopa. B moBcegHeBHO# KU3HN Ha OBITOBOM YPOBHE KaXKJIBIH JeHbL COBEPIIAETCS OIPOM-
HOE YHUCJIO JapeHuil 0e3 BCSIKUX BUIUMBIX CJIEI0B HCTPEOOBAHUsI COIJIACHS OIapsAeMOro Ha
npuaaTre nogapka. OpHaKo gayke OObIIEHHBIE TPEJACTABICHNS HE HCK/II0YAIT BO3MOMKHO-
CTH OTKa3a OJapsieMOro OT HMPHUHSTHS mojapka. MoTuBamum jist TAKOTO OTKa3a MOTYT CJIy-
JKHATh JIOPOTOBU3HA MOJapKa, IOHUMAHKE OJapseMbIM, YTO 3 IOIaPKOM IIOCIEIYIOT ITPOChOBI
JIAPUTEJIsI COBEPIIATH KaKne-In00 HeyKelaTeIbHbe (s 0JapseMoro) JefiCTBus, U T.II.

Cpenu paccMOTpPEHHBIX MATH XapaKTePHBIX MPH3HAKOB JIOTOBOpA JapeHus OCHOBHBIM,
KOHEYHO Ke, SBJIsdeTCs TPU3HAK 0e3BO3ME3THOCTH ITOr0 J0roBopa. OJIHAKO W OCTaTbHbBIE
HPU3HAKK TPEJICTABSIOT CO00H HEOOXOAUMBIE U, B M3BECTHOM CMBIC/IE, CAMOCTOSTEIbHBIE
9epTHI I0TOBOPa mapenus. Ho Bce OHM MPON3BOAHBI OT OE3BO3ME3THOTO XapaKTepa JapeHus,
a TOTOMY He MMEIOT CaMOCTOSTeTbHOTO 3HATEHUS

Ha wam B3ryis, BoBce He 00s13aTE/IBHO PA3PYIIATH TPAIUINOHHYI0 KOHCTPYKITHIO 0-
roBOpa JapeHnsT Kak OJHOCTOPOHHETO 00sI3aTe/IbCTBA W TPEBPAIIATH €r0 B 00SI3aTeThCTBO
B3auMHOe. B 00oux ciaydadx UMYIIECTBO, IIOJAPEHHOE 0apsgeMOMy, IIPOCTO 0OpEeMEHEHO CO-
OTBETCTBYIOIIUMH ITpaBaMu Japures. TeM He MeHee JaHHOE UMYIIECTBO HMOCTYIAET B COO-
CTBEHHOCTDb 0JIapsSeMOro 0e3 BCSIKOIO BCTPEYHOrO MPEIOCTABICHUsI CO CTOPOHBI TOC/IETHETO.
C TakuM Ke yCIIeXOM HMYIIECTBO, MePeIaBAeMOe B KA9eCTBe Japa, MOXKET ObITh 00peMEeHEeHO
npaBaMu TpeThux JuI. J[aHHOE 0OCTOSTETHCTBO HUKAK HE BJIMSET HA TPUPOLY OTHOCTO-
POHHET'0 00s3aTe/IbCTBA, BHITEKAIONIEIO U3 JOTOBOpa OOeIaHus JapeHus, pedb MOXKET HJITH
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JIUIIIB 00 OCOOEHHOCTSIX 00bEeKTa JTapeHus.

JImTeparypa

1. 1. I'paxnanckuit kogekc Poccuiickoit @enepamun: gactb Bropas or 26.01.1996 r. Ne
14-®3 (B pea. or 07.02.2011 r.) // Cobpanue 3akouogaTeabcta PO, — 1996. - Ne 5. —
Cr. 410; Poccniickast razera. - 2011, 10 desp. (namee - TK PD)

2. 2. KoHnenmus pa3BUTUs I'PasKIaHCKOTO 3aKOHOMaTe IbcTBa Poceuiickoit @emepaiiun oT
07.10.2009 r. // Becrauk BAC P®. — 2009. — Ne 11.

3. 3. Makconkwuii, P.A. Bo3me3sgHocTs 1 6€3B03ME3THOCTE B COBPEMEHHOM IPazKIaHCKOM
npase / P.A.Maxkcoukwnii. — M.: TK Bes6u, 2002. — C. 61.



