Kongepenuyua «/lomonocos 2011»

Cexkiusa «HOpucnpynaeniis»

OcHoBHBbIE 0COOEHHOCTH PEry/JMpPOBaHUA KYILIN-MIPOAAXKU B MCJIAMCKOM IIpaBe.
Cmapocmuna lapva Hzopesna
Cmyodenm
Kasanckuti 2ocydapemsennont yrusepcumem um. B.U. Yavanosa-Jlenuna, KOpuduveckud
daxyasvmem, Kasanv, Poccus
E-mail: dasha-guinda@mail.ru

B ycaoBusix MHOrOHanmoHabHOM Poccnn BOPOCH, KacaroIuecss HCJIaMCKOTO paBa, SB-
JISIIOTCS AKTYaJIbHBIMHU. lcaaM, 9TO He TOJIBKO pPeIUrHO3HAsd CHCTeMA, CBOALAINASCIT K JIOT-
MaTUKe U KyJbTY, HO U KOMILIEKC IIPUHIMIIOB W HOPM, JIE’KAIIUX B OCHOBE OPraHU3AIMH U
JeITeIbHOCTH BIACTH, a TAKZKE PEryIHpYIOIINX MoBegeHne MycyabMaH. CylrecTByeT MHEHHE
U C HUM CTOMT COIJIACUTBCS, Y4TO IJIODAJBHOE PACIPOCTPAHEHHE HCJIaMa [MPUBOIUT K TOMY,
4YTO JAHHAS PEJIUTHUS ONpEeJesser, u OyJer ONpeaeaTh BO MHOIOM IOBEJIEHUE 3HAYHTEb-
HBIX MAacC HaceJleHHs BO MHOI'MX CTpaHaX MHpAa, B TOM 4ucje u B Poccun, B 9acTHOCTH B ee
Cesepo-Kapkasckom peruone, B Tatapcrane, BamkoprocTtamne.

WcmaMcKoe TpaBo OCHOBBIBAETCS, B IEPBYIO OY€peIb, HA, IBYX OCHOBHBIX (DyHIaMEHTAIb-
ubix ucrounukax — Kopane ( Kopan (apab. &#1571;&#1614;&#1604;&#1618;&#1602;&#1615;& #1
— anb-K&#803;yp’a&#772;0 ) — cBAeHHAs] KHUTa MYCyJbMaH ([IPUBEPKEHIEB UCIAMA).
B ncnamvckux crpanax KopaH CJIy:KUT OCHOBOI 3aKOHOZATENHCTBA, KaK PEIUTHO3HOTO, TaK
rpazaanckoro u yrosiosuoro.) u Cynue IIpopoka (Cynna ITpopoka (apab. &#1587;&#1606;&#1577;)
B IepeBojie ¢ apabCKoro O3HaYaeT MyTh, Jopora. B mciaaMckoMm 3akoHomarenbcTse moa CyH-
HOI MMEIOT B BUJIY BbICKa3blBaHUd U JAeiicTBUs HPOPoKa MyxaMMaa, T. €. XKM3HEHHbIH 11y Th
POPOKa € TOrO MOMEHTA KaK OH CTaJ IIPOPOKOM, TO €CTh Xaauchl. CyHHA SIBASIETCS BTO-
PBIM HUCTOYHUKOM Tapuarta nocjie Kopana. CYHHUTHI W IMAUTHI CIUTAIOT CYHHBI CTOJIb YKE
GOroBIOXHOBEHHBIME, KaK U Kopat). Tak ke GOJIBIIYIO POJb B MPABOBOM DPEryJIHPOBAHUU
JIOTOBOPHBIX OTHOMmIeHui# urpaior HopMmbl Illapmara. CaMm TepMHH mapuaT O3HAYaeT HEKOe
cobpanne noydenuii IIpopoka uciiama, Koropoe mozxker ObITh BbipaxkeHo B Buje CiioBa Aui-
jgaxa, T.e. B Kopane, mu60 Ha npumepe mopenenuns camoro IIpopoka, T.e. B CyHHe.

Nrax, sBasieTcss OYeBUIHBIM, YTO B MYCYJbMaHCKUX CTpaHaX MPaBO HOCHT MPEUMYIIE-
CTBEHHO PEJIMTMO3HYI0 OCHOBY, HO, T€M HEe MeHee, HMeeTCs JOCTATOYHO CXOKHX IOJIOZKEHU
C POCCHUCKHM TPazkKIaHCKHM IpaBoM. Hambosiee mHTEpPECHO paccMOTPeTh OCOOEHHOCTH HC-
JIAMCKOTO TIPaBa Ha IIpUMepe KYILIU-TIPOIAKH.

TTpaBOMOPSIIKH MHOTHX HCJIAMCKHX FOCYIApCTB, B dactHocTH Memena n Erunra npnsna-
0T JIOTOBOP KYILIU-TIPO/azKu OCHOBHOM MpaBoBoii hopMoii, omocpeayolieii TopapHoe odpa-
menne. Pojib JaHHOTO JOrOBOpPa TPYIHO IEPEONeHnTh, TaK Kak coryacHo lllapuary 3ampe-
maeTcs J0bas MHas AedTeIbHOCTh, HAIIPABJICHHAS Ha IOJydYeHHe MPHOBLIH, B YaCTHOCTH
POCTOBIIAYECTBO, UTO BECHMa 3aTPYIHSIET IPOBEICHNe WHBIX MMYIIECTBEHHBIX OIEpaIuil B
yCJI0BUSX PYHKIUOHUPOBAHUS PHIHOYHBIX B3aUMOOTHOIICHMIT, KAK HA BHYTPUIOCY1APCTBEH-
HOM, TaK M Ha MexKJIyHapoiaHoM ypoBue. OQJIHAKO, YYHUTHIBass TOT (PaKTOp, 4TO B COCTAB
Poccun BxomaT pecrnybanku ¢ mpeod1aJIaroiuM MyCyJIbMaHCKIM HACeJIeHNeM, HeOOXOIIMMO
JIeTaJIbHO U3YUHTh BCE OCOOEHHOCTH MPABOBOIO PEryIMPOBAHHUs JTOTOBOPHBIX OTHOIIEHH B
HCJIAMCKOM IIPaBe B MEIIX BO3MOKHON IIOCTIEIYIONEHl pereniiuid OTAeIbHBIX HOPM B 001aCTh
JIOTOBOPHBIX OTHOIIEHWH B 9TUX PErHOHAX. DTUM BO MHOIOM OOYCJIOBJIEHA AKTyaJbHOCTH
HAIIIEr0 UCCJIEeOBAHUS.
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Wciaam pazpemraer MycyJIbMaHaM 3aHHUMATHCS TOPTOBJIEH, OJHAKO HAKIAIBIBAET Psi, 00-
mnx OFpaHI/I“IeHI/IIU/I. HaHpI/IMep, IIpoJaBel U IIOKYIIaTe/Ib JOJI2KHBL 6bITb COBEPIIECHHOJIETHUMN
M YMCTBEHHO ITOJIHOIeHHbIME JitobMu. [[lapuaT 3amperaer coBepiiaTh CJIeJKy C HECOBep-
MMEeHHOJIETHUM 1 YMCTBEHHO HEJIOPa3BUTHIM YEJ0BEKOM, a TakyKe co caenbiM. Caenomy HeoO-
XOIUMO YIIOJHOMOYHATH KOT'O-THOO COBEPIIUTD 33 Ce0s CIIEJIKY.

K ToBapy B mciaamMe Tax ke NPUMEHSIETCS PSI TpeOOBaHMIA:

1. ToBap He Jo/zKeH ObITH HEYHCTHIO (HazKacoil) B cBoeil cymaocTu. [loaromy 3amperia-
€TCd MOKYIIKa U IIPOAdazKa CO6aKI/I, CBUHbU UJIX MEPTBEYUHBI, a TaK2Ke€ aJIKOT'0OJIb, IOTOMY 4TO
BCE 9TO SIBJISIETCS HEUNUCTHIO.

2. ToBap He moyKeH OBITH OECIIOJIE3HOH BeIIbIO, T. €. JIOJ2KeH ObITh YeM-TO, OT Yero
9YeJI0BEK SIBHO OepeT moJb3y. Bo MHOMHX HCTOYHHKAX BCTPEYACTCS MHEHHE, YTO MY3bIKAILHBIE
HHCTPYMEHTBI TO?KE OTHOCATCHA K 6eCHOJIe3HbIM BeIllaM.

3. ToBap m orjaBaemble 3a HEro JEHBI'M JIOJI?KHBI ObITH COOCTBEHHOCTBIO ITHX JIOJIEH.
Henb3sg 3akm09aTh CIeAKy ¢ T€M, KTO IPHUIIe ¢ YbHM-TO TOBAPOM, He HMes [PaBa IIPOIaKI
OT XO3UHA.

4. ToBap moKeH OBITH B HAJMYAN HA MOMEHT HPOJAXKM U OBITH MPHUTOMHBIM JJIsI BPY-
YeHHdA HOKYIIaTeJro, T. €. LITO6bI 9TOT TOBap HE 6BIJI B ,ZLaHHbIIU/I MOMEHT OTJaH KOMY-TO B
apeHy WJIH B KadecTBe 3ajo0ra. B jmrTeparype MOKHO BCTPETHTH IOJIOYKEHHE, UTO HEeIb3s
IPOJIABATH, CKAaKeM, MAIINHY, eCJTH OHA HAXOIUTCSA Y KOTO-TO IJIe-TO JIaJIeKO.

5. IlpogaBaembiii ToBap mOIKeH OBITH OIpeIeIeHHBIM IIPEIMETOM, €CJIH 9TO PO3HUYHAS
nokynka. Henbsss, HanpuMmep, ckazarhb: "¢l mpoman Tebe OBILy M3 9TOro cTaja, Hpoaaa Tebe
pybaimky u3 3tux pybdariek, dro mnepej ToO0H, miu upojgas tede 10 coTOK 3eMJyu ¢ TOro
yaactka'u T. 1. [TogobHas caenka OyIeT CYnTaThCsa HeeiCTBUTEIbHOIM.

6. Caenka OyaeT CIATATHCS COBEPIIEHHON TOJIBKO IOCIe TOrO, KaK MOKYIaTeIb BO3bMET
CBO¥ TOBap, MOTOMY [0 HPUHITHS TOBAPA MOKYIATeJIeM BCIO OTBETCTBEHHOCTD 33 9TOT TOBAP
HeceT IIPOJABell, MaxKe eCJIH JIeHbIM OBLIH YViKe OTIAHBI. ToBap CYUTAETCS TPUHSITHIM MOKY-
naTeeM TOrAa, KOraa Oyger mepeHeceH B APyroe MeCTO, a HEABUKUMOCTH OyIeT CUYNTAThCH
OTJIAHHOI, KOr/J[a mpojaBer; 0CBODOIUT ee OT CBOEro MMYyIecTBa. TakuMm o0pa3oM, HCJIAMCKOe
IIPABO, OMUPASICh HA HOPMBI PEJUTHO3HO-ITHIECKHE HOPMbI, BBIBOJIUT U3 000pOTa HEKOTOPHIE
KaTerOpHH TOBAPOB, YTO HEIIOCPEICTBEHHO CKA3bIBAETCS Ha XapaKTepe BCeX MMYIIEeCTBEHHBIX
OTHOIIICHUH.

Nurepecrna u cama dhopma caenku. Ona npeacraniser co00i CTPOro ONPeIeIeHHYIO CI0-
BecHyto opmy.y. [Ipu Kymie-npomazke mpojgasery 1ozKeH ckasarb: "9 mpoman Tebe (sToT
ToBap) a mokymnaresab: " kymua". DTo cloBeCHOE MOATBEPIKICHUE COBEPIIEHUS CIeTKH 00si-
3arenbHO. [Ipopok (Mup emy u Gaarociaosenue Ajaxa) ckazamt: "Cruesika TPOXOJUT MO B3a-
uMHOMY corytacuio. W jiydire Bcero 3To coryacue moaTBepKIAeT CJIOBECHOE er0 BhIparKeHue.,
Heusb3st, 9100bI MEXKIY CA0BAMHU CAEIBINUKOB "KynuI-mpoaa " Obla MOCTOPOHHUI pa3roBop
I TPOXOAMJIO JJANTETbHOE BpeMs, HHaYe 9TO YCJIOBHE He OYAeT CUNTATHhCS BBHITIOJHEHHBIM,
a, cJIe0BaTeIbHO, CleaKa He Oyaer geficrBuresbHoit. Bee aTo Ilapuar npegycmorpes B 1ie-
JISIX MAaKCHMAaJIbHOTO CHUKEHUST BEPOSITHOCTH IOSIBJICHUSI CIIOPOB MOCIe 3aKTI0IEHNs CIeIKH.
Benp Hepenku ciaydam, KOTJa 9eOBeK, KYMUBIIHHA 9TO-TH00, BO3BPAIIAETCS K HPOIABILY U
IOBOPUT, YTO HE 3HAJ O TOM-TO WJIM He ObLJI COolJIaceH ¢ TeM-T0. Takum 00pa3oM, B UCJaMCKOM
npase, CUJIbHO TOJIBEPKEHHOM BJIMSHUIO PEJIUTHO3HBIX HOPM, IPOUCXOJIUT CBOCOOpa3Hasd Ca-
Kpaau3alys CAeIKH, 9TO BIOCIEACTBAN He TpedyeT ee MHCHbMEHHOTO 3aKPeIIeHNs.

Urax, st IPUXOKY K BBIBOJY, UTO KYILIS-TPOJIazKa (TOProOBJIsi) IO MCJIAMCKAM KAHOHAM
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CcBODOJHBI U JONyCcTHMBbI. B cpaBHeHun ¢ mpaBom Poccun cymecTByioT ocobeHHOCTH. B mc-
JIAMCKOM HOHUMAHUU TOPrOBJIs CBA3aHa C Y/IOBJIETBOPEHUEM YeJI0BEYECKUX OTPEOHOCTEI, T.
e. OHa — JIeJIO MpaBeiHoe U HOroyro/IHOe, 3aC/IyZKHBAIOIIEe TOOIIPEHU TPU KU3HU U TOC/Ie
Hee.

Omnpenenenre HapaBJIeHNH MOTEHITHAJBHOTO UCTIOJIB30BAHUS HCJIAMCKOM TPaBOBO KYIb-
TYpBl TpebyeT MeTaTbHOTO aHAIN3a UCTOPHYECKOTO OMBITA JIeHCTBUS MCIAMCKOTO MpaBa, B
ToM umcje u B Poccun, a Tak ke HOBEHIIMX JIOCTHKEHUI COBPEMEHHON MCJIaMCKO# 1paBoOBOit
MBICJIH, KOTOPbIE OTBEYAIOT NMPABOBLIM KPUTEPUAM M MOT'YT ObITH BOCTpPEOOBAHBI MIPABOBOI
CUCTEeMOl HaIeil crpaHbl.
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