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B mnpoekre (dejepasbioro 3akona o BHeceHuun maMeneHuit B ['parkpanckuii kogexc Poc-
cuiickoit @egepanun (nanee ['K PO®) pazpaboranusim Coserom mipu [Ipesugente PO 1o ko-
JMpUKAIUT U COBEPIIEHCTBOBAHUIO I'PaKIaHCKOIO 3aKOHOJIATEIbCTBA BO HUCIOJHEHHE YKa-
3a IIpesugenta Poccuiickoit ®@egepanun or 18 urossa 2008 roma 1108 "O cosepireHcTBOBA-
HUU TPayKJIAHCKOTO 3aKOHOJATEILCTBA'" M IpeIcTaBIeHHOM OOIIEeCTBeHHOCTH B HOAOpe 2010
r., umeercs Hoas Bepcud cr. 10 'K PO «IIpeaennl ocyniecTBieHns rpazK/JIaHnCKUX IPaBy.

[Ipennaraercss BOCIPHHSATH ONBIT CyAeOHO MPAKTUKK U JeTAIU3UPOBATH MOHATHE MHBIX
dopM 3moynorpebieHnst TpaBoM, OTHECA K X UHCJIY 3aBeIOMO WIH OYE€BUIHO HEIOOPOCO-
BECTHOE MOBeJIeHne CyObeKTa mpaBa - AeficTBusS B 00x0/ 3akoHa. JT1a crartbha ['K PO moxker
OBITH TAK>Ke JIOMOJIHEHA, [TOJI0YKEeHHEM O TOM, YTO HUKTO He MOYKET W3BJIEKATh BHITOJIbI U3 CBO-
€ro He3aKOHHOTO WJIM HeJ00POCOBECTHOrO IMOBeJeHHA. JeM Ke BbI3BaHbI TAKOe CTPeM/ICHHEe
BHeAPUTH B 'K P® nongarue «o0xo/1 3aKoHA» U KaK CJIEAYET OTHOCHTbCA K TaKOM HMOIBITKE?

Teopust «00x071a 3aKOHA» YXOAUT KOPHSIMU B UCTOYHUKY PUMCKOTO 1paBa. CoryiacHo Yiib-
nuany «O0xoJ1 3aKOHA IPUCYTCTBYET, KOTJA JIeJJAeTCS TO, Yero 3aKOH He KeJlaeT, HO M He
3aIpelnaeT; 1 KaK CKa3aHHOe CJIOBO OTJINYAETCS OT MBICJIH, TaK 00XO0J1 3aKOHA OTJINIAETCS OT
TOrO, 9TO MPOTUBO3AKOHHO [1].

B nayunoi# jmmTepaTrype CyIIecTBYeT pasjudHble (POPMYJIUPOBKH JIAHHOTO HHCTHTYTA.
"TTox 06xX010M 3aKOHA TOHMMAETCSI OCYIIECTBICHNE MIOBEICHNs, HAPYIIAIOIIero narepec, obec-
IeYMBACMBbIil OOXOIMMBIM 3aKOHOM, HAMEPEHHO 0e3 BbI3bIBAHUs JIeficTBIs STOro 3akona'[2|.
OueBnano, uro paspaborunku HOBOH pemaknuu c¢T.10 'K P® mcnonb3oBaim mMeHHO 3Ty
Teoprio. Hy»KHO OTIaTh UM JOJKHOE: OHU MCIIOJIb30BAIN ee He B "'JimcToM BuIe a B OrpaHu-
YEeHHOM, CBA3aB ee IIPUMEHEHHe CO 3JI0YIOTPed/IeHIeM IIPABOM.

ObocunoBanne neobxomumoctn BHeapennsa B 'K P® monsTus «obxom 3aKoHA» HAYAJIOCH
eme 6ojiee 10 qer nazan B.B. Burpanckum. B cBoux paborax on (paKTUUECKU TTPU3BIBAET
obparutbesd K onbiTy 'K PCOCP 1922 1. w ucnosb30BaTh MOHATHE «00XO/ 3aKOHA» KaK
00.J1a1af01Iee CAMOCTOSTE/IHHOM crenuduKoi U HeoOX0AUMOe st COBPEMEHHOTO PeryJIupo-
Bauusi|3|.

CroponHuKH Takoro BHeapenus (kak paspaboruwkn 'K PD, tak u Cyjbu U COTPYIHUKH
BAC P®) pasgeauinch Ha JBa «JIareps»: MepBbI OTCTANBAET BHEJDEHUE TIOHSITHS «00XOJ
zakoHay B CT. 10 'K P® («06xos1 3ak0Ha» KakK HOJBUL 3J0YTOTPEOIEHHS] TPABOM ), TOT/IA KaK
BTOpPOil npejaraer ero ucrosb3osanue B cT. 168 'K P®. Tak, B okTsabpe 2010 1. npesia-
rajioch W3JIOKUTH JIAHHYIO CTAThIO B caeaytomem puae: «Cnenka, HapyImaooas TpeOoBaHus
3aKOHA MJIM MHBIX IPABOBLIX aKTOB, KOTOPbBIE IIPEJIYyCMATPUBAIOT HJIN I0Ipa3yMeBaloT Hegeft-
CTBUTEJILHOCTD CJEIKH B KAYeCTBE MOCIeACTBUS HAPYIIEHU, & TAKKe ClIeJIKa, HallpaBJIeHHAd
Ha 06X0J1 TakuX TpeboBanuii (caeaKa B 00X0/[ 3aKOHA), HUYTOXKHA, €CJIH U3 3aKOHA HE CIIE/IYeT,
YTO TaKasl CJIeJIKa OCIHOPUMA WJIH, JOJIKHBI TPUMEHSIThCSI WHbIE TTOCJIEICTBUS HAPYIIIEHUTS.
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BrpoueMm, BaxKHO MOHUMATDH, UTO B UTOTe€ HMEJIO MECTO He MeXaHHIeCKOe CBSI3bIBAHUE I10-
HATUsT «00XO0J 3aKOHA» C IMOHATHEM <«3JI0yIOTpeb/IeHne ITPaBoOMy, a CBSI3bIBAaHHE «KPeaTHB-
HOE», COCTOMINEe B PACIHIUPEHUN 3HAYCHHUS TMOHATUS <«3JIOYHOTPEOJICHHE MPABOMY, B IMIPUIA-
HAW eMy HOBOTI'O cMbicja. Ho, Tem He MeHee, TTOHSITHE «00X0/I 3aKOHA» HE MMeeT OJHO3HATHOM
GOPMYIUPOBKH, COOTBETCTBEHHO, OHO HE MOXKET JTOJI2KHBIM 00pa30M IPUIATH HEOOXOIHMOe
3HAYEHHE MMOHATHIO «3J0YNOTpedIeHne IpaBoOM» U IPUMEHAThCS Ha MPaKTHKE.

Nubimu coioBamu, HoBast pejakiusg cr. 10 'K P® zanpemniaer ucnojib3oBanue 1mpasa BO
3J10 HE TOJIBKO APYT'HM KOHKPETHBIM YaCTHBIM Cy6”beKTaM 1M 2Ke BO 3JI0 HE TOJIbKO HEKOEMY
KpYyTy JIUI, HO ¥ BO 3JI0 CAMOMY 3aKOHY, B «IQJIPBIB» €0 IIeJIM, CMBbIC]IA, HHTepeca. Tenepnb
OJtaro1aps MONbITKE BHEIPEHUS IIOHATHUS «00Xx0/1 3akoHay B 'K P® cirenyer orinyarh ey u
HHTEPeChl KOHKPETHBIX YACTHBIX CYOheKTOB WM Ke HEKOero Kpyra JIUIl (J0CTATOTHO Y3KOTO
WM 7K€ KPailHe HEeOlPEJIeJEHHOr0) OT 1e/ieil 1 HHTEePECOB COOTBETCTBYIOIMX 3aKOHOB.
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