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I'paxxknanckmit kogekc YKpauHbl, BCTynusinii B cuiay B 2004 roay B riiase 80
3aKpenuJi OTHOCUTEJHLHO HOBBIII HHCTUTYT 00493aTeJIbCTBA IO BO3MEIINEHUIO BPEea,
KOTOPBIii BOBHUK BCJIEJICTBUE CIACAHUA 300POBbs U XKU3HU (PU3UIECKOTO JIHUIIA,
UMYHIeCTBA (PU3UUECKOTO NN IOPUIANIECKOTO JUIA. AKTyaIbHBIM ABJISETCH IIPO-
6jiema orpesesieHns IIPABOBOII MPUPOABLI UCCJEAyEeMbIX 00s3aTEIbCTB, TAK KaK €e
4YeTKOe NMOHNMAaHNE 3aMeTHO IOBBIIMNAET 3(p(PEeKTNBHOCTh NPUMEHEHUI HOPMBI Ha
npaktuke. Ilo maHHOMY BOIpOCY Ha CeTOAHANIHUII IeHBb He cymiecTByeT (pyH-
JAMEHTAJIbHBIX TPYAOB YyY€HBIX-IOPUCTOB, a JIUIIb HAYYHBbIE CTATbU, B KOTOPBIX
paccMaTpUBAaIOTCA OTAEJIbHBbIE ACIIEKTHI MMOCTABJIEHHON TPOO6IeMbI.

B menom mpaBooTHoIIeHme (B TOM YHCJIe M TParKJIAaHCKOE) MOXKHO OIIpese-
JUTh KAaK BO3HUKAIOIIYIO HA OCHOBE HOPM IIPABa WHANBUIYAJTN3NPOBAHHYIO 00-
IIECTBEHHYIO CBA3b MEXK/IY JHUIAMU, XaPaAKTEPU3yEMYI0 HAJINYINEM CyObEeKTUBHBIX
npaB u obGg3aHHOCTEN U HMOAIEep>KUBAEMYI0 (rapaHTUPYEMYI0) NPUHYIUTEIbHON
cusoii rocymapcreax|[1,82].

T.!. UnnapuoHoBa oTMeYajia, 4TO «eANHASA peryjupyiomiad pyHKIIuI CUCTe-
MBI IIPaBa B II€JIOM B MOJICHCTEMAX CYINECTBYET B OTHOCHUTEJHHO CAMOCTOATEb-
HBIX (popMax — COOCTBEHHO PEryJIsTUBHOW M OXpaHUTEJIbHOH» [2,6]. DTa kiac-
cudurkanusga MPaBOOTHOINIEHWT HA CEeTOAHAIIHUN TeHb aBJisgeTca 6a3oBoii. Mcxoas
U3 3TOoi Kjaaccudukanum, OyayT IMOCTPOEHbI OaJIbHEHIIne NCCieI0BAHNS.

CTopoHHUKaMU onpee/ieHns 00a3aTe/IbCTBA U3 CIIACAHUS 30POBbS U >KW3HU
duzmyueckoro auma, MymniecTsa (pU3NIECKOTO NN IOPUINIECKOTO JIUIA K PEry-
JAATUBHBIM NpaBooTHOIeHuaM gaBadgoTcsa M. M. Cubune, E.O Xapurounos, O.l1.
XapuronoBa u Jp. K nx onnmonentam nmpuHaaaekut B.M. Uruarenko. Ho crout
OTMETHUTH, YTO OTHECEHNE PACCMATPUBAEMBIX IIPABOOTHONIEHU K TOIl MU WHOM
rpynne IpPaBOOTHOINEHUI OCYHIECTBJISIETCI B paMKaxX KJjaccuuKaluu HeI0ro-
BOPHBIX 0043aTeILCTB 0€3 THIaTeJIbHOI apryMeHTaIun.

I'pynma peryngaTMBHBIX HNPaBOOTHOMIEHNII OXBAThIBAE€T OTHOIIEHNS, KOTOPHIE
BO3HHUKAIOT W3 aKTOB MPAaBOMEPHOT'0, TO3BOJIEHHOTO 1, KaK NPaBUJIO, COIMNATIBHO
MOJIE3HOTO MOBEAEHNSA CyObEeKTOB I'Pa*kJIaHCKOTO npaBa. OxXpaHuUTeJIbHbIE TPABO-
OTHOIIIEHUs 00EeCIeYnBAIOT IOPUANYECKYIO0 BO3MOXKHOCTH 3AIUTH HAPYHIEHHBIX
CyObEKTUBHBIX UMYIIIECTBEHHBIX UJIN JUIHBIX HEUMYIIECTBEHHBIX ITPAB U HAIIPaB-
JIeHbl Ha nX HOpMajam3anuioo. «OxpaHuTe/IbHbIE IPa*kKJaHCKUE ITPABOOTHOIIIEHUS
CYLIECTBYIOT TaM U IIOCTOJIBKY, IJi€ U IIOCKOJIbKY HapyIIEeHbI IIPABOBbI€ HOPMBI (HE
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0053aTeIbHO IPaXKJAHCKNE) U CyO'beKTUBHBIE TIPAaBa TPAYK/IAH U APYTUX CyObek-
TOB I'PAXXJAHCKOro mpasa»[5,15].

g oTHeceHMT paccMaTPHUBAEMbIX HAMHI ITPABOOTHOIIEHHUIT K TOM MM WHOI
rpyIIie cjJeayeT TIIATEJIbHO U3YYUTh UX CYIIHOCTD.

KoHcTuTymuoHHOE MOJIOXKEHNE O YeJIOBEeKe KAaK HaWBBICIEl ITEHHOCTH, a TakK
7K€ OCHOBHBbIE MOPAJIbHBIE YEJIOBEUYECKHNE KAUeCTBA BO3JIATAIOT HA KAXKJIOTO «004-
3aHHOCTh» IOMOTATh JIOAAM, KOTOPbI€ OKA3aJUCh B OE€ACTBEHHOM IOJIOYKEHUU U
HYYKJTAIOTCA B HEOTJIOXKHBIX Mepax.

CoryiacHo co crateii, peryJiupyomnux o0g3aTe/ibCTBa, BO3HUKIIINE BCJIEICTBUE
CIIacaHUd 3/I0POBbS U KU3HU (PU3UIECKOTO JINIA, UMYIITeCTBa (PU3UUECKOTO WU
IOPUANYIECKOTO JINNA AeHCTBUA cOacaTead JOJ2KHBI ObITh JOOPOBOJBHBIMU U HE
HOCUTH TIpodeccmoHATIbLHOTO xXapakTepa. Takue aeficTBusg J0JKHBI OBITH HEIO-
CPE/ICTBEHHO HAMPAaBJIEHbI HA yCTPAHEHUE HETaTUBHBIX 00CTOATEJILCTB, KOTOPhIE
YT'PO>KAIOT 3JI0OPOBBIO U >KU3HN (PU3NYECKOTO JINIA, UMYIIECTBY (PU3UM4e€CKOro uian
IOPUANIECKOTO Juna. TakuM odpa3om, cmacaTesib J00pOBOJIBHO TOJBEPTAET celdst
pUCKYy TIpuuunHeHus cebe Bpena /Jjisi CaceHusi OyAb-TO 3/I0POBbHA, >KU3HU, NUMY-
miecTBa JApyrux Jjuni. To ecTb B JaHHOM OPABOOTHOINEHUHW OTCYTCTBYET IIPAaBO-
HApPYIIUTENbh — 00d3aTesbHbIl CyObEKT OXpaHUTEJIbHBIX npaBoorHoinenuii. Ho
MHTEPECHBIM OcTaeTcsd (pakT, UTO HAJMUIO yIepO, KOTOPHIl crmacaTe/ib «HAHEC Ce-
0e mobpoBoabHO». I Kak cnpaBemanBo ormevana JI.A. Maiiganuk, o6ga3aHHOCTHI
rpak/JaHnHAa IIPUA ONPEAEJIECHHBIX YCIAOBUAX CIIACATh YKU3Hb Y€JI0BEKA JOJI2KHO CO-
OTBETCTBOBATH IIPAaBO HA BO3MeEINleHE Bpeaa, IIOHECEHHOTo npu 3Tom. Y ecsim MbI
NMpU3HAEM TaKoe MPaBO TparkKJaHUHA, KOTIa OH AelicTByeT 6e3 cepbe3HOii omac-
HOCTHU JJist cebda, To TeM DoJjiee Mbl UMeeM OCHOBAaHWUII BO3MeNIATh yIiep0d, Korga
rpa>kKJaHuH PHCKOBAaJ cODOIi, MOTINHAACH MOpajdbHOMY moiary [4,143]. To ects
OCHOBAaHUEM [Jisd BO3SHUKHOBEHUS HCCJEIYEMbBIX 0043aTEJIbCTB ABJIAETCHA IIPABO-
MEPHOEe TOBeJIeHue Jiojieii, KOToOpoe HOCUT OOINEeCTBEHHO IOJIE3HbIN XapakTep u
UMEET MOJIOYKUTEJIHHYI0O MOPAJIbHYIO OIIEHKY.

CropoHaMmn B pacCMaTPHBAEMOM I'PAaKIAHCKOM OTHOIINEHUUN ABJIAIOTCHI:

- ®usuyeckoe auno (cmacaresib), KOTOPbIA IIOHEC UMYLIECTBEHHbIE YOBITKH,
MOJIy4YnJI yBeUYbd WM MHBIM 00pPa30M MOBPEIMUJ CBOE 3/I0POBhE BO BpeMsd CIia-
CaHUsd OT PEAIbHOI yrpo3bl 3/I0POBbd U >KU3HHU (PU3UUIECKOTO JIHUIA, TMYIIIECTBA
¢dbu3nvecKoro nau PUIANYIECKOro Juna. JInbo HacjiefHUKU cHacaTejsd B cCJIydae
ero rubeJn.

- Pu3nyecKoe W IPUIUIECKOE JUI0, KOTOPOe ABJIsETCS COOCTBEHHUKOM CHa-
CaeMoro MMYIIECTBA, WU rocygapctBo. l'ocy1apcTBo sBJIeTCda CTOPOHOI B JaH-
HOM TIPABOOTHOIIIEHUY TIPU CHACEHUN YKU3HU U 3/I0POBbA (PUBUUECKOTO JINIA, TAK
KaK OHO BO3MEINAET CIacaTesio yniepd B IMOJHOM pa3Mepe.

Takum o6pa3oM, B JaHHOM TIPABOOTHOMIEHUN OTCYTCTBYET KPEeJIUTOP U HOJIXK-
HUK B UX IMMOHNMAaHWUM /i OXPAaHUTEJbHBIX IIpaBooTHoIIeHuii. Kpeaurop — 3to
TOT, YbH IIPABA HAPYIIIEHbI B PE3YJILTATE COBEPIIEHNS HEMIPABOMEPHBIX AECTBUI
(morepnesinii). JIo/>KHIK B OXPAaHUTEJIbHOM IIPABOOTHOIIIEHUN — 3TO TOT, KTO
HapyuUIna cy0beKTUBHbBIE TPAXKJAHCKHE IpaBa (IpaBoHapymiuTess)[3,96]. Tak kak
B COCTaBe MCCJIeAYyEeMBIX 0093aTe/ThCTB HENpaBOMepHbIE HEeiCTBUSA OTCYTCTBYIOT,
COOTBETCTBEHHO HE MOXKET ObITh M HAPYHINTEJd CyObeKTHBHOro mpasna. Jlomxk-
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HUK TaK >K€ OTCYTCTBYET IIOTOMY 4YTO, CIACATEJIb JOOPOBOJBHO PUCKOBAJ CBOUM
3/I0POBBbEM, >KU3HBIO UJU UMYIIECTBOM, a JHUIO HE MOXKET CaMO HAapPYIIHUTh CBOE
CyO'beKTHUBHOE IIPaBO.

Ob6bexkTOoM JTI000TO0 OXPAHUTEJILHOTO 0043aTe/IbCTBA ABJLAIOTCA Te AeiicTBUS
(moBeieHmE), KOTOPBHIE COBEPIIAET MPABOHAPYIIINTEIb 0 BOCCTAHOBJIEHUIO HAPY-
HIEHHOTO CyObEKTHBHOIO IPaX/JaHCKOTO IIPaBa Ju00 BOCCTAHOBJIEHHUS IMIPABOBOTO
II0JIO>KEHUS JINIA, CYIIIeCTBOBABIIErO A0 HapyIeHus [3,90]|. B namrem ciygae o6b-
€KTOM CJIY KUT AeiicTBUd, cOBepInaeMbie (PU3NIECKUM UJIN IOPUIANUYECKAM JIUIOM,
KOTOpOE ABJIAeTCAd COOCTBEHHUKOM CIIACA€MOTO MMYIIECTBA, NJIA TOCYJapCTBOM B
OTHOIIIEHUHU CIIACATEJIS, C [EJIbI0 MOKPBLITUSA yIiepba, KOTOPHIiT BO3HUK BCJIEICTBUE
ero cracareJjbHbIX AeliCTBHIi.

Takum obpa3omM, IpoOaHAIN3NPOBAB MOJOXKEHUSI TEOPUl OXPAHUTEJIbHBIX U Pe-
TyJaTUBHBIX TIPABOOTHOINEHUI, a TaK»Ke COCTAaB MPABOOTHOIIEHUs, KOTOPOE BO3-
HUKAET IPU CIACAHUU 3T0POBbd U >KU3HU (PU3UUECKOro JnIiia, uMyIiecTsa pusu-
4€CKOr0o MJId IOPUIAIECKOrO JINIA IEJeCO00PAa3HBIM BUJIUTCA OTHECTH HCCJIEIye-
MbI€ IIPABOOTHOMIEHUS K PEry/IATUBHBIM.
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CioBa 6jaromapaOCTHI

Crnacub0 60JbII10€ 3a IIPEIOCTABJIAEMYIO BO3MOXKHOCTh oceTuth MockBy ( B Ko-
TOPOIi %1 erfe He ObLJI, HO 0OYE€Hb X04y MOBUAATh). Haznerocs Ha OyayIiyio BCTpedy
U KOy OT Hee TOJIbKO MO3uUTuBa!



